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Fauzi

The Concept of Patah Titi:
The Problem of Inheritance and
Its Solution in Aceh Tengah

Abstract: 7his article examines the inheritance issue of patah titi practiced
by the people of Aceh Tengah. Patah titi is a state in which one of the ashab
al-furad (obligatory sharers or primary heirs) loses linkage (due to death)
to muwadrith (the deceased). This study used descriptive analysis and drew
upon legal pluralism, which considers the interaction between state laws,
customary laws, and religious laws in resolving a case. The findings show
that inberitance distribution is implemented in three steps: first, the heir
inherits nothing due to the legal consequences of patah titi; second, the heir
receives inheritance because they are considered a badl (substitution) of
the predeceased heir; third, the heir receives hibah (gift). The last two sreps
in the sertlement of patah titi are derived from various sources, including
the Compilation of Ilamic Law (KHI), customary law, and the universal
values of Islamic law, which consider principles of equity, humanity and
child protection.

Keywords: Concept, Patah Titi, Inheritance, Application, Aceh
Tengah.
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34 Frusi

Abstrak:  Artikel ini menjawab  permasalhan  kewarisan  yang
dipraktekkan oleh masyarakat Aceh Tengah yang disebut dengan patah titi.
Patah titi adalah keadaan di mana seorangashab al-furid (ahli waris yang
mendapatkan bagian tertentu) ditinggal mati oleh penghubungnya dengan
muwdrith (orang mati dan pemilik harta). Saya menggunakan metode
penelitian kualitatif deskriptif dengan pendekatan pluralisme hukum yang
mempertimbangkan negosiasi hukum negara, hukum adat dan hukum Islam
dalam menyelesaikan suatu kasus. Penelitian ini menunjukkan prakeek
pembagian warisan dilakukan dalam tiga model yaitu pertama, tidak
mendapatkan warisan apapun bagi ahli waris sebagai konsekicensi hulkum
patah titi, kedua, ahli waris mendapatkan warisan karena dianggap badl
(pengganti) abli waris yang sudah meninggal dan ketiga, mendapatkan
hibah. Dua model terakhir merupakan bentuk negosiasi antara Kompilasi
Hukum Islam (KHI), hukum adat dan nilai-nilai universal dalam hukum
Islam dengan pertimbangan rasa keadilan, kemanusiaan dan perlindungan
terhadap anak yang ditinggal mati oleh orang tuanya.

Kata kunci: Konsep, Patah Titi, Kewarisan, Penerapan, Aceh Tengah.
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his article seeks to examines the concept of pawh titi and its

practice among the people of Aceh Tengah. According to Al Yasa

Abubakar, patah tti is a well-known term in the inheritance
(mirdth) customs of Aceh Tengah society, as well as in some districts and
cities within the province of Aceh. It is expressed in the adage, “gantung
tunung gere demu harta, patah titi gere demu pusaka.” The adage means
that if property cannot be traced to possessiqggghen it is not ours and
patah titi deprives a person from receiving i(tginheritance. Adi Fitra
noted that patah titi in Gayo society has now become a negative term
for children whose parents died before their grandfathers (Fitran.d., 2).
Patah titi literally means broken linkage; it is a state in which one of the
ashib al-furiid (obligatory sharers or primary heirs) loses a linkage (due
to death) to muwarith (the deceased). Losing this linkage causes any of
ashab al-furid to lose the ties of the relationship between warith (the
inheritor) and muwdarith (the deceased).

A concept similar to the representational succession of patah titi
is a Dutch term called plaatsvervulling, which refers to cases where a
grandfather dies leaving behind the grandchildren of his predeceased
children. The orphaned grandchildren substitute their deceased parents
to receive inheritance from their deceased grandparents. The share of
the grandchildren equals the portion their parents would have received
if they were still alive (International Development Law Organization
2015b, 2).

My initial survey found that ashib al-furid who experienced patah
titi may not receive any inheritance. For instance, if a grandfather dies,
then his grandchildren may not get a share of his estate because their
father has predeceased their grandfather. According to adat law, the
death of a “linkage” connecting warith with muwarith is considered a
hijab (barrier) to the portion specified in the /m al-fardid (the Science
of Inheritance). Hijab is a condition where an heir is barred from
receiving inheritance due to hirman (complete obstruction) or nugsdn
(reduction of share) because of the existence of other heirs with closer
or stronger ties.

However, under patah titi, the heirs may completely lose their rights
because there is no longer any linkage between warith and muwdirith.
This paper illustrates how figh (Islamic Jurisprudence) and adar
influence the distribution of patah titi inheritance and how society has
adopted other considerations as a result of the modernization of figh.

Studia Iedamikea, Vol. 26, No. 1, 2019 DOL 1015408 /sdiv26i1.6529
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An article published by International Development Law
Organization (2015a, 2), in collaboration with Serambi Indonesia,
stated that according to Acehnese customs, if a man dies, then there
is no longer an inheritance linkage between the parent of the deceased
and his grandchildren. In an interview, Tgk. Daud Zamzami, a religious
cleric in Aceh, said that grandchildren were barred from receiving
inheritance by the surviving son or daughter of the deceased. In pursuit
of justice and honour, adat allows a little portion of the tarikah (the
estate) to be given to the grandchildren, which is locally called hak
raheung (the right for witnessing the estate), and that portion of the gift
or hibah is not considered inheritance.

The same view was expressed by Ali Jadun in a 1994 interview.
Grandchildren in Islamic Jurisprudence get no part of the inheritance
under patah titi, however they do get something through /Aibah. In
2000, Ali Jadun took a different view, noting that the inheritance of
grandchildren subjecmmmb titi could be carried out with regard
to humanitarian cons tions (Bowen 2003, 195). Bowen examined
how the Compilation of Islamic Law in Indonesia is practiced in the
community, particularly in the case of inheritance distribution. He also
touched on other issues, such as whether a daughter can inherit all of
her deceased parent’s property.

A solution to this problem is known as wasiyah wijibah (obligatory
bequest). Wasiyah wijibah is a part of the estate given to grandchildren
Y does not exceed one third of the inheritance. It considers social
justice principles for orphans. This differs from wasiyah wijibah in
Article 209 of the Kompilasi Hukum Islam (Compilation of Islamic
Law abbreviated as KHI), where the wasiyah wajibah is intended for
adopted children. According to some schools of figh, grandchildren
affected by patabh iiti still receive their share of the estate although not
the exact portion dictated by customary law. However, Islamic Law
here is ordained to address and preserve the interest of men (Saleh
2011, 66), including male grandchildren. Wasiyah wijibah (ob]iga
bequest) has not become very common in Gayonesse society. In fact,
KHI has given space to heirs who were left by death of linkage in
inheritance. According to Article 185 of the KHI, the position of a
warith who dies is taken by his surviving son. The absence of such a
rule in Gayo customs certainly requires investigation by scholars and

community figures in the region.
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In Acehnese society, there are two types of estate or property left
behind by the decffed: personal property and joint matrimonial
property. Personal property includes all personal assets brought to
a marriage by the husband and wife, which are gifted from a third
party’s inheritance, known as areuta tuba in Acehnese customs, and
is controlled by each spouse and cannot be mixed with other kind of
estate (Salim 2006, 24). In certain communities in Aceh, such as Aceh
Besar, there are more peculiarities related to this kind of estate. The
personal property of the wife is called the areuta peunulang, which
is gift given to a daughter by her parents, in the form of immovable
property and is witnessed by a keuchik (village head) at the time of

mekleh or separation of a daughter from her parents upon marriage
&Iim 20006, 24).

Peunulang in Acehnese custom is an estate given by the benefactor
in his/her lifetime to a daughter and is considered part of the daughter’s
inheritance. This kind of case is rarely prosecuted. Reporting to the court
is regarded as disgraceful to the point of being likened to prying out
the graves of the parents (Salim 2006, 24-25). In most regions in Aceh,
parents are obliged to bestow a giﬂa their children upon marriage as
areuta peunulang. The custom has evolved to compensate for the fact
that inheritance distributions are weighed heavily towards male heirs
(International Development Law Organization 20154, 2). Arskal Salim
has examined the peunulang model of inheritance distribution; in some
villages in Aceh Besar, a husband does not inherit anything from his
deceased wife (Salim 2006, 25). Aceh is also bound by two genealogical
and territorial ties. The Genealogical Alliance is a customary society
whose members feel bound in an order based on the belief that they
share one lineage. The community is also tied by territorial bounds
based on the similarity of residence (Supomo 1989, 48).

Furthermore, areuta sibareukat is property acquired from the joint
effort of the husband and wife during marriage and is controlled by
both of them. Acehnese customs dictate that the transfer of the property
to a third party requires the husband to sign the contract of sale; it is
sufficient for the wife to give oral consent (Salim 2006, 26). The areuta
sihareukat (joint matrimonial property) is also distributed between the
husband and wife, with each receiving half if they divorce and have
no children. If children are present, the wife will receive a quarter of

tPﬁState, with the husband and children each getting a quarter. If the
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separation is caused by death of either spouse, the remaining spouse
receives three fourths and the heirs receive a quarter. It is distributed to
Baitul Mal in the absence of the heirs. If there is a son, either young or
old, the property belongs to the wife and their son. If there is a daughter,
the guardian receives a share of the peunulang property (Salim 2006,
27). The parents do not get a share of peunulang anymore because they
have given their portion of property to their daughter.

The acquisition of inner treasures in Gayonese society is determined
by several factors, one of which is marriage. There are at least three
forms of marriage that affect the acquisition of property; juelen, angkap
and kuso-kini (Wati 2017, 4). In a juelen marriage, the wife moves to her
husband’s house and she is given a congenital (grant) as living capital
with her husband. In an angkap marriage, the husband joins the wife’s
family and does not bring in any wealth into the marriage. Customarily,
daughters in juelen marriages should not ask for their father’s estate
because they have been provided with the estate through the marital
process, even though in figh they may receive a share. The julen form of
marriage and inheritance requires further explanation, with reference to
a case that was decided in court. In a lawsuit, a granddaughter proved
that her mother did not bring rempah (the congenital bag) when she
got married and she filed the lawsuit after her mother died. The court
ruling refused to grant the granddaughter the inheritance rights on the
grounds of patabh titi.

A kuso kini marriage (literally means here and there) has limited
effect on the acquisition of property. It means that the husband and wife
can choose to stay with either of their families or live independently.
The husband and wife can also divide their time residing between two
families (either the husband’s or the wife’s family), or live independently,
for the purpose of being closer to work or school for their children. This
model seems to be commonly practiced (Wati 2017, 4).

According to Al Yasa, the division of inheritance in Aceh Tengah has
usually been distributed in the form of grants before the muwdirirh dies.
Usually parents leave little property for their daily needs before they
die. In fact, this little treasure became a dispute between his children
after they died. Al Yasa has argued that pazah titi in Gayo sodiety is
often used as an excuse to not pass on an inheritance.

Al Yasa Abubakar notes that a number of Islamic scholars, such as
Hazairin, argue that Indonesian custom does not recognize the breakup
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oflinkages. However, patah titi is practiced in Aceh Tengah. Itis possible
that the term patab titi is derived from the word walad in inheritance
nass. In the nass, the walad is essentially the meaning of children and
can also mean grandchildren. The logic behind this is that inheritance
requires a living recipient; they cannot be equally alive or equally dead
because the dead cannot receive inheritance. According to Al Yasa
Abubakar, inheritance is received downwards; when the heir dies, the
inheritance is handed down to their son. Moreover, grandchildren
in this context can be called children as one of walad's meanings. If
the child is alive, the frame of nature of used, whereby the grandchild
does not receive the inheritance because he is prevented from getting
inheritance if there is child. In this context, nass only mentions the
words walad and kalilah (someone who dies without leaving a father
or son).

In Aceh Tengah society, the child’s inheritance is affected by patah
titi and can be given if there is a will made by the heir who inherits from
the deceased. The heir then notifies the child that if he dies, the child
can represent him to be the grandfather’s heir. However, in the absence
of such a bequest, the law of patah titi comes into force. Here, patah niti
not only affects the inheritance system, but also social interaction and
ties of kinship. For example, it is assumed that upon his brother’s death
an uncle will lose ties of kinship to his nieces or nephews. The break
of these ties could weaken the spirit of kinship between the uncles and
nephews or nieces. Therefore, some assume that the concept of parah
titi has a negative effect on social interaction. It seems to create a clash
between adat and shariah in reference to the social impacts described
above. This is a very multi-faceted problem. Religious courts in Aceh
provide an alternative solution to inheritance issues, particularly those
related to patah titi. (M. Abubakar 1997). Again, Aceh province was
granted special autonomy status since 1999 to establish the jurisdiction
of shari‘ah courts to enforce Islamic Law (Cammack and Feener 2012,
13)13, including inheritance cases.

In Aceh, adat is not thought to contradict religion. Patah titi is
certainly not in line with Christian van den Berg’s theory of reception
in complexu, which maintains that religious law is an adat law that
has absorbed Islamic law (Ali 2002, 225). Likewise, Christian Scnouk
Hurgronje's receptie theory states that Islamic religious law is valid if it is
in line with customary law (Rosyadi and Ahmad 2006, 76). Therefore,
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in conducting this in-depth study, it was necessary to explore the local
customs embedded in commonly perceived shari ah law.

This study took place in Aceh Tengah, a region with unique cultural
and religious practices. For example, in a village in Aceh Tengah, one
should not marry another person in the same village because they
are considered to have ‘mutual’ parents. Therefore, every parent in
this community is allowed to admonish any child in the same village
becayse they are considered to be one family. This study also observed
the%ionship between religious teaching, social expansion, social
reformation, and reorientation (Fathurahman 2003, 35). Departures
from traditional Islamic thought were observed in this analysis. |
attempted to integrate traditional understandings into a wider empirical
analysis of social realities (Jabali and Jamhari 2003, xi) in Aceh Tengah.

To explore how patah titi affects the division of inheritance in Aceh
Tengah, descriptive qualitative research methods were used to provide
an in-depth understanding of inheritance, the clash between adar and
shariah law and the lived experience of the participants, including
actions, motivations, and overall perceptions. This study also sought to
uncover the underlying phenomena of patah #iti (Strauss and Corbin
1990, 19). Data were collected through interviews with religious and
customary figures and heirs who experienced patab titi in inheritance
matters. A literature review was also conducted to source the theoretical
frameworks needed. Aceh Tengah was selected as the research setting
due to its unique customs, particularly in relation to patah titi. This
research involved a problem solving process and was analyzed by
describing the subject and object.

Scope of Shari‘ah Law’s Application in Inheritance Cases

This discussion attempts to show the correlation between shari'ah
and the life of the Acehnese; both in aspects of revelation in the form of
shari'ah itself or the non-revelation aspects, including human customs,
socio-cultural and political thought. This discussion is important
because there is a clear correlation between shari‘ah and adat (customs)
in the formulation of special inheritance patah titi cases in Aceh Tengah.
Shari‘ah regulates many interrelated aspects of life in Aceh, including
‘ibadab (worship), mu dmalah (commercial transactions), and ahwil al-
sakhsiyah (family law). Adat supports the implementation of shari'ah
in accordance with the Aceh adage, Sharia ngon adat lagee zat ngon
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sifent, which means shariah and adar cannot be separated like dhit
(substances) and sifah (their characteristics). As Feener wrote:

Islamic Legal System in Aceh, Indonesia argues for new attention to

be paid to the ways in which contemporary Muslims agendas for the

impl ation of Islamic law and the political machinations of rival elites

in contesting control of state power (Feener 2013, 285).

The interrelationship between Islam, adat and the state in Aceh
was studied by Eka Srimulyani, who illustrated how Aceh is strongly
associated with Islamic values that support paternal traditions. Islamic
values and local matrifocal practices are juxtaposed through the role
of adat. The state also hegemonized a specific gender state ideology
known as state ibuism (Srimulyani 2010, 321). Islamic shari'ah and
state share a complex relationship. In Aceh, the implementation of
shari'ah has existed harmoniously with the state, particularly in regard
to inheritance law. This unique relationship in Indonesia is supported
by symbiotic mutualism. Hooker and Lindsey wrote:

If Indonesia is developing its own national madhhab, then its characteristics

might therefore be pragmatism driven by a concern for social welfare rather

than legal scholarship; a pluralism that accepts continuing debate, even on
key issues; and a tradition of institutional cooperation with the secular
state that might even one day point toward a formal rapprochement

between state and Islam (Hooker and Lindsey 2003, 58).

Bowen (2003) conducted a comprehensive anthropological study

n how Muslims struggle to reconcile radically different sets of social
norms and laws, including those derived from Islam, local social
norms, and contemporary ideas about gender equality and rule of law.
Bowen analyzed the debates that underpin ahwil al-sakhsiyah, such as
inheritance, marriage, divorce, and the relationship between the state
and Islam. The strategic issues in this context are related to Islam,
modernity, and social change. The book, entitled Islam and Modernity
Key Issues and Debates, reflects upon major scholarly debates that have
addressed questions of modernity in Islamic societies, which have been
subject to major structural changes (Masud, Salvatore, and Bruinessen
2009). Muslims in Aceh are required to have a comprehensive
understanding of their religious teachings in order to “read” the
discourse of social change.

In a study entitled ‘Muslims through Discoure: Religion and Ritual
in Gayo Society’, Bowen examined anthropological Islamic studies. He
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observed debates related to the conduct of ritual and social worship in
the Gayo community, as well as how new understandings of the Quran
emerged. These community sentiments illustrate the long and dynamic
processes that affected #dat and worship. In the event of a religious
problem, there are two strands of Islamic thought that are fundamental
to Acehnese society; the traditionalists and mndms who began to
appear in the 1930s (Bowen 1993).

Contemporary Aceh faces welfare, community economy, and gender
equality issues that must be addressed wisely. The Central Bureau of
Statistics, Badan Pusat Statistik (BPS), found that the number of poor
(people with per capita expenditure per month that is below the poverty
line) in Aceh reached 829 thousand people in September 2017 (15.92
percent of the population) (Badan Pusat Statistik Provinsi Aceh 2017).
The issue of corruption and poverty siiduld be examined against the
backdrop of Islam to address opportunities to strengthen the economy.
Azyumardi Azra concluded that the revival of Islam came at a time
when Indonesia was enjoying economic growth. The crucial question,
therefore, is hmnu maintain the momentum of economic growth and
regression against the revival of Islamic life. Moreover, Muslims aaivis
working for a genuine revival of Islam should also address un-
practices such as corruption and poor discipline among Indonesian
Muslims (Azra 1996, 57).

In addition to that, gender equality issues relate to the distribution
of inheritance. Walker’s (2009) research focused on the spirit of equality
in Islamic law by examining the scope of “controversial area[s]”, with
reference to the Quranic Chapter Ali ‘Imran (3: 195); polygamy,
inheritance, and female testimony. This study is also interesting when
viewed from the perspective of Islamic legal philosophy, particularly
in relation to inheritance. In Islam, the portion of inheritance that is
passed on to heirs is specified very clearly in the Qur'an, subject to
certain conditions.

According to N. J. Coulson (1971), shari‘ah law was derived from
revelation rather than human thought. Islamic Jurispendence schools
emerged to interpret the source, including family ties as grounds of
inheritance, priorities in inheritance, primary heirs, substitute heirs,
secondary heirs, grandfathers and collaterals in competition, succession
by the extended family, and so on. Philoso phica]m;)e(:tives about the

portion accorded to heirs, particularly between men and women, was
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explored by Chaudhry when explaining why women receive a smaller
share than men as specified in the QS. al-Nis4’ (4:11). dhry, Lemu
A.and Hereen regard the share to be generous rather than discriminatory
in terms of responsibility (Walker 2009, 8). David S. Powers explains
that the Islamic Law developed alongside Quranic legislation. Once
the text was established, the form that the inheritance verses had taken
necessitated further elucidation and elaboration. When discussing the
formation of Islamic Law, it is important to think in terms of a process
that unfolded over the course of time, with different elements of the
tradition evolving at different speeds (Powers 1986, 209-10).

Ata practical level, particularly in Muslim minority countries, Feirul
Malliq Intajalle, et al. looked at the differences and similarities between
civil law and inheritance law in Singapore and Thailand. In some
cases, adat and religion are used as alternative considerations in solving
inheritance problems instead of civil law (Intajalle et al. 2012, 114).
To determine how shariah and customary law interact in inheritance
distribution, Adi Fitra examined the model of inheritance law used
in Aceh Tengah and found that the residents of Bebesan Village,
Kemili and Belang Gele, Bebesen District, and Aceh Tengah Regency
initally applied the law of patah #ti. However, people have generally
disagreed with the law because it is considered to contradict the values
of justice promoted by The Compilation of Islamic Law. The injustice
here refers to the damage to ‘brotherly relations’ between grandchild
and the grandfather, which is contrary to shari'ah law (Fitra n.d., 12).
Unfortunately, Fitra does not provide justification for abandoning
patah titi in Aceh Tengah. The division of inheritance can be placed
in a context where ashib al-furid (obligatory sharers or primary heirs)
loses linkagefelhe to death) to muwarith (the deceased).

Inheritance is still problematic in Indonesia, particularly in cases of
ijthidiyah, where no explicit nass can speak about it. Historically, since
colonial times, inheritance law has been very dynamic and adaptive.
Komari (2016, 155) argues that in the early days of the introduction of
Islam in Indonesia, Islamic law largely influenced the implementation
of inheritance law. However, in the colonial period, the Dutch East
Indies government began to apply Western law for Europeans and the
Foreign East. A combination of Islamic law and customary law applied
to indigenous people. In the post-independence period, the politics of
law changed due to the policy of codification and legal unification;
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I:;Iarninw was incorporated into Indonesia’s positivist legal system,
including inheritance law, which is now a combination of adat and
shariah.

The position of women under inheritance law is also an important
part of the distribution of tarikah in Indonesia. Euis Nurlaelawati (2012,
76) abstract™:” As response to the demand on women'’s legal development,
through the KHI Hukum Islam, Indonesia introduced a number of legal
reforms on familial issues, including inheritance. Several legal reforms
on inheritance issues include the rule of ahli waris pengganti, the rule of
wasiat wajiba (obligatory bequest, in a work entitled Towards Equality in
Indonesian Ilamic Inheritance Law: Position of Daughter versus Siblings,
found ghat there was still confusion among judges in understanding the
law an®¥eluctance in implementing it. Debate between jurists points to
the lack of a strong legal basis in inheritance law (Nurlaelawad 2012,
76) abstract™:" As response to the demand on women’s legal development,
through the KHI Hukum Islam, Indonesia introduced a number of legal
reforms on familial issues, including inheritance. Several legal reforms
on inheritance issues include the rule of ahli waris pengganti, the rule of
wasiat wajiba (obligatory bequest. Muzainah (2012) describes how some
regions have local wisdom models for inheritance distribution; the norm
of the community’s inheritance law in Traditional Inheritance Law of
Banjar Society is contained in “institution of dama’ , whereby the division
of inheritance is done by islah and fardid. Daughters are recognized as
heirs and their share of inheritance can be greater, or equal to or fewer
than, their male counterparts, if reference is made to the principles of
divinity, utilization, and balance. As such, the division of inheritance for
women in Indonesian society is highly varied and subject to different
considerations.

Ijtihad in inheritance continues to be practiced, including the
presence of the term of ahli waris pengganti (successor heirs). According
to Perwitasari (2013), substitute heirs are called mawali, which are
mentioned in QS. al-Nisa' (3:33). The Compilation of Islamic Law
(KHI) also mentioned the term in Article 185 paragraph 1. The
proposition of the substitute heirs can be justified because it has a
strong legal basis. /jrihid is embodied in the KHI Section 185 and is
applicable in Indonesia. Despite this regulation, within the Acehnese
community surrogate heirs are still unacceptable in society, particularly

in Banda Aceh (Yose 2016).
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The extant research has not examined the problem of inheritance
as a whole. This research was conducted to focus on local wisdom and
shari‘ahin order to understand patah titi, integrate shari ahand adat, and
bridge the gap between different issues to resolve the conflict between
them, and determine how their unique features are used to solve cases.
Customs and shariah are both complementary and contribute to
building legal and security benefits within the community. Patah Titi is
aunique and famous concept in Aceh Tengahy; it began asan abstraction
and was eventually codified in common inheritance division practices.

This paper will use theories of fariid science in its analysis. The
discussion will focus on three things: muwarith (the deceased who leaves
the estate behind), warith (the heirs entitled to the inherited estate)
and tarikah muwarith (the the gross estate left behind). According to
Hazairin (1982), the heirs can be divided into three groups, namely
dhii al-fardid (heirs with fixed share of inheritance), dhi al-qarabah
(people who are close relatives to the deceased), and mawali (slavery).
The latter term may replace the deceased heir and can occupy his
father’s position under succession law. The applicali@il of inheritance
division for substitute heirs is regulated by the Compilation of Islamic
Law (KHI) Article 185 paragraph (1), which states that the position of
the heirs who predeceases the benefactor can be repIaceﬁr represented
by his son. However, paragraph (2) also states that
substitute heirs should not exceed the share of the heirs of the same
class and degree (KHI, article 185).

Under the figh of inheritance, the orphaned grandchildren of
the deceased can only inherit through male lineage. There is also a
possibility that the grandchildren of the deceased son will not be able

share of the

to receive any inheritance if there exists a surviving son of the deceased
(such as an uncle). In addition, the grandchildren of the female lineage
are only considered to be dhawi al-arbam (Rustina, 2016). In Islamic
Law, substitute inheritance can be interpreted more flexibly as long as
it is in accordance with the gawda'd (principles that apply) (Dazriani
2016).

In the division of inheritance, there are two matters which may
be confused with the use of ahli waris pengganti (substitute heir)
and wasiyah wajibah (obligatory bequest). Nurlaelawad (2016, 214)
discusses these two terms widely, particularly in the debate about

the grandchild with predeceased. Under ahli waris pengganti, if the
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dead leave two heirs, including one daughter and one grandson of a
predeceased child, the property is shared equally among them. Each
gets half. Al Yasa Abubakar noted that there were numerous complaints
among communities regarding orphaned grandchildren who could not
inherit from their grandfather due to the presence of paternal uncles
(A. Y. Abubakar 2012, 258).

As for the wasiyah wajibah, mentioned in Article 209 of KHI, Rasyid
(1999, 95) argues that this article may produce a new problem because
its use is not explained, given that wagsiyah is associated with a foster
child who does not receive anything from her adoptive father’s legacy.
Under Islamic Law, the adopted son is not entitled to the inheritance
of his adoptive father. According to Fathurrahman (1981, 63), if an
individual adopts the grandson who predeceased his parents, they
may be entitled to the inheritance. Fathurrahman’s argument seems
to bridge two diffent opinions above. Moreover, the portion given
to grandchildren in this context involves equitable considerations.
Therefore, wasiyah does not exceed the share of inheritance that is equal
to the person being replaced.

The interactions between Islamic Law, adat and positive law in
Indonesia has been very intensive since the New Order. There are
various advantages and disadvantages associated with different logical,
philosophical, and juridical views. These views include what Siregar
had observed when interviewed by Bowen (1998): that a Muslim
should not use adat as a foundation in the distribution of inheritance,
rather, they must return to the standard provisions contained in the
law of fardid. According to Bowen, this point of view differs from how
Hazairin understands and interprets some sub-laws of inheritance that
developed in Indonesia.

There is a dynamic array of views and practices involved in resolving
inheritance cases, including linguistic approaches, anthropological
laws, positivist laws, and so on. This paper will focus on how diverse
legal negotiations, known as legal pluralism, are used to resolve parah
riti cases in Aceh Tengah society. Firstly, two terms must be elaborated,
namely law and pluralism. In the view of functionalists, law is a tool
for increasing social integration (Wallace and Wolf 1980, 99) and
social control through the systemic application of force in a politically
organized society (Comaroff and Roberts 1981, 6). In principle, law
is a part of culture, which provides guidance for citizens about what is
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permissible and what is not (normative), and in what way (cognitive)
(Benda-Beckmann 1986, 96). Law is also a social phenomenon or
social process that is always undergoing change.

In complex dispute settlements, legal pluralism is considered to be a
more appropriate approach for producing more informed and dignified
legal decisions. Legal pluralism is defined by Merry (1988, 870) as
contexts in which two or more legal systems coexist. According to
Benda-Beckmann, legal pluralism is not just about legal diversity, but
also about how these legal systems interact or influence each other in
state, customary or religious law (Benda-Beckmann 1990, 2).

This paper will consider how the interaction of state law in particular
is contained in KHI article 185 paragraph (1), where it is stated that
the inheritance of the person who passed away can be replaced by a
substitute heir. The customary law emphasizes the application of the
concept of fracture, while Islamic law emphasizes justice, humanity,
and protection. The interaction between them shows the level of power
need to negotiate legal pluralism in resolving inheritance cases in Aceh
Tengah.

Phenomenon of Patah Titi in the Practice of Inheritance

Patah titihaslong been practiced within the Aceh Tengah community.
However, the concept of patabh titi has shifted overtime due to increased
education, public awareness, and cultural assimilation. According to
Alam Syuhada, the Head of Islamic shariah and Dayah Education
Agency of Aceh Tengah, society in general considers patah iiti to be
unfair for the predeceased heir, who are supposedly entitled to a larger
share of inheritance than other heirs due to the presence of orphans and
widows with greater living needs. He argues that the concept of patah
titi is no longer relevant in contemporary Aceh Tengah.

In Islam, orphans must be treated well and if there is an inheritance
right to his father, the orphan should receive some share of it. In the
prevailing adat law, there is no such a right that entitles them to this
share. In fact, contemporary adat contains numerous contradictory
principles. In addition to this, Alam also observed that in recent years
the term patah titi also has come out of use.

According to Ibrahim Mahmud, Takengon’s Municipal Mosque
Chief Prayer Leader, the current model of distribution is adequate
because the predeceased heir also receives his/her share. In fact, the
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orphan’s guardian should pay more attention to them because previously
the orphan’s father has taken care of and provided for them, therefore
he bears the custodian responsibilities of the children, one of which
involves giving their due inheritance from their grandfather. The views
of these Aceh Tengah community figures emphasize the importance of
paying attention to the share received by the orphaned grandchildren.
A number of the other community figures also highlighted the technical
procedures that the heirs of the deceased should consider in inheritance
distribution.

Jamaluddin, Secretary of Aceh Tengah Adar Council (MAA),
described inheritance distribution procedures as follows:

Pada umumnya melakukan musyawarah keluarga, sekaligus menentikan
jumfab masing-masing, bila tidak ada yang puas di antara abli waris baru
melibatkan pﬂmﬁ’ lain, seperti keuchik, tokoh adat, imam gampong atdu
tokoh setempat wntuk melakukan prmfmgizm warisan tersebut™

In general, the family should conduct internal negotiations as well as

determine the share of each heir. If there should be any disagreement

among the heirs, then third parties such as the village head, traditional
leaders, villagc rcligious leaders, or any local ﬁguru; should be involved in
order to interfere with the inheritance distribution.

Patabh titi inheritance distribution can be initially resolved through
family negotiation. Community leaders such as the village head and
adat leaders can be engaged if the internal negotiation is not successful.
In fact, family-level negotiations often directly involve village officials,
particularly elderly people because they are considered more likely to
understand the issues faced by people in their community. As such, the
insight and knowledge of family members is crucial to how to address
the division of patah titi.

The Application of Patah Titi

The application of pamh tiri is a result of customary consensus
practiced by generations within the community of Aceh Tengah. This
concept necessitates the obstruction of inheritance rights of the heirs
who have Tost’ their linkage.

ST, a Kute Kering village resident, explained his experience with
patah titi. He is the first child of four siblings, consisting of two sons
and two daughters. His mother predeceased his grandmother. His
mother is the first child of size siblings, consisting of five daughters
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and one son. His grandfather died before his mother. Upon the death
of ST’s mother, the grandmother took the initiative to give equal
share of her estate to all her children, including ST, who represented
his deceased mother. However, the division failed to be executed
because his mother’s brother, or in this case his guardian, disagreed
with his grandmother’s decision on the grounds that a deceased heir is
obstructed from inheritance.

Similar patah titi circumstances were also experienced by IR. In this
case, it was his father who predeceased his grandfather. As a result, his
custodian (his father’s siblings) described his circumstances using the
expression ‘patah titi gere demu pusaka’, which was a declaration of the
broken ties of kinship between him and his grandfather, resulting in
him being obstructed from the inheritance of his grandfather.

Only few cases were observed throughout this study that applied the
law of patah titi in the practice of inheritance division. It is important
to note that in ST’s case the heirs had cancelled the distribution of
grants that had been conducted prior to the benefactor’s death. ST was
still legally able to prosecute the unilateral cancellation. As far as this
study is concerned, patah titi is rarely practiced in the distribution of
inheritance among the people of Aceh Tengah. One reason is because
it is considered to violate the heir’s right to fairness. Here, there is an
implicit refusal of the application of patah titi. On the other hand,
they must accept the prevailing conditions and provisions. From the
interviews conducted, people seem to be faced with despair over the
conditions that befell them. They cannot do anything but accept the
customary provisions of their society.

Occupying the Deceased Heir’s Position
(Representational Succession)

The second model of inheritance division is representational
succession, in which the orphaned grandchildren represent their parent
(predeceased heir). By occupying the predeceased heir's position, the
orphaned grandchildren will receive the same share as their father, if
he were alive. This system of inheritance division was once experienced
by RS, whose mother had died. RS is the first child of three other
female siblings who were not well-acquainted with matters related to
inheritance division. However, she and her other siblings were suddenly
informed by their relatives that there had recently been a division of

Studia Iedamikea, Vol. 26, No. 1, 2019 DOL 1015408 /sdiv26i1.6529




50 Fausi

their grandparent’s estate and that they also received their deceased
mother’s share.

RS’s guardian, who was involved in the distribution of inheritance,
told her that her deceased mother’s share was in the form of a piece of
land. Due to their mother’s death, the share directly went to RS and her
siblings. However, RS complained that there was no further detail, land
certificate handover or other evidence showing that they are entitled to the
land belonging to their deceased mother. Neither RS nor her other siblings
dared to question or clarify the status of their share to their guardian.

HS and her two brothers received a share of their grandfather’s
estate by representing their deceased mother. She was entitled to the
share according to the law of fariid. After the three siblings received
their mother’s share, they agreed to sell the land because it was not too
big (to be divided). The land was then purchased by their sister and the
money was equally divided among the three siblings.

RM received the share of his predeceased father in the division of
his grandfather’s inheritance. The share of the inheritance was equally
divided between the grandfather’s children, both sons and daughters,
including for RM. He received a piece of land upon which a house can
be built. Since the land obtained from the inheritance was not that big,
he did not divide the land with his sister. RM’s sister also did not bring
the subject for discussion, believing that RM was entitled to it as the
substitute heir to their deceased father.

Another participant, IE experienced a similar case. Representing
her deceased mother, IF was not aware of the inheritance division’s
procedure due to being absent during the process. Upon her return
to her village, her grandmother gave her a share that was supposed to
be IF’s mother. But it seemed that the division was based on family
agreement because the children received equal shares. In addition, prior
to this division, IF’s mother also already owned a property upon which
a house can be built. The house was not that big and was immediately
given to her younger brother, because of his gender and because he had
taken care of their father during her absence.

IF received a share from her grandfather’s inheritance in the form
of farmland and a piece of land upon which a house can be built.
The farmland was also given to his brother while IF herself took the
piece of land. In this case, IF got the share because she represented her
deceased mother in the inheritance division. IF’s mother was the third
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child of nine siblings, consisting of three sons and six daughters. They
all received an equal share, and there was no discrimination between
sons and daughters. The inheritance division was conducted after IFs
grandfather died.

HS and her brother also received a share of their grandfather’s
inheritance, although her mother had died earier. They received their
share according to the law of fardid. Likewise, RM got the inheritance
right from his grandfather because his father had died earlier. He
occupied his father’s position as the grandfather’s heir, just like IF who
represented her deceased mother.

A unique case was also experienced by MS, a grandfather whose
son predeceased him. MS believed that the inheritance was given from
father to his children, then from children to grandchildren. MS also
believed that the respective share of each heir of the inheritance was
already regulated by shariah law for each daughter and son. MS only
had two children, a son and a daughter. His son had died so only his
daughter remained. The deceased son left three children behind, two
sons and one daughter. As a result, the share of his deceased son was
given to his grandchildren.

One view assert that a deceased child no longer receives a share
because the tie of kinship has been cut (due to death), but the share is
given to the surviving heir. As such, in MS’s case, the inheritance was
given to his grandchildren. However, another view holds that if a child
has died, then that would invalidate his/her share of the inheritance.
MS agreed with the first view. After all, grandchildren—according to
him—should receive the share of his grandfather’s inheritance despite
their father’s death.

The interview showed that the heirs affected by patah titi still receive
inheritance from their grandparents, despite the absence of linkage,
by replacing their deceased parent. Therefore, they do not receive the
estate from any grant or bequest, but from their deceased parents’ share
of their grandfather’s inheritance. This distribution model is indicative
of a paradigm shift in the Aceh Tengah community’s response to patah
riti. Ridwan (2016, 28) has argued that “the law was changed because
of the changing elements of life, especially, increasing population,
discovery technologies, the development of science, revolution,
revolutions, and wars.” It is evident that community and legal culture
develop dynamically in line with the times.
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It was observed that family members in the Acehnese community
were reluctant to ask for their inheritance from their guardian. They did
not dare to express their intentions when the distribution of inheritance
received felt unfair to them. The heirs in this case choose to await the
guardian’s decision to decide and submit his share. The portion of
the inheritance received by the surrogate heir indicates justice in the
division of inheritance. The open attitude between the heirs, especially
those who hold the ‘authority’ in the division of inheritance, has not
yet been fully established.

The Application of Grant Concept

Hibah or grant is an estate that a person receives from a benefactor
before his/her death. This arrangement usually results from the
benefactor’s concerns about an inheritance conflict occurring after
his death. This division occurs on the basis of the will, awareness, and
logic of the owner of the estate to give to any child and relative who is
considered worthy of it. This form of division is categorized as hibah or
grant. It can be illustrated as follows.

The first case was experienced by SP. Her father was deceased and her
grandfather was then still alive. When her father, as the heir, was still
alive, he had been given a portion of the estate by her grandfather (the
owner of the inheritance). SP and her siblings as the substitute heirs got
the estate distributed by their grandfather when their father was alive.
SP acknowledged that according to local custom, the children of heirs
do not inherit any property and in fact many disagree with the law of
patah titi. She was very grateful because her grandfather granted the
estate when his heir (SP’s father) was still alive. Inheritance distribution
was also performed on the basis of family negotiation. The share that
SP received as the heir of her deceased father was a piece of farmland.
The farmland was one hectare in size which will be further divided into
four sections.

From the aforementioned cases, it is understood that the muwdrith
anticipated the future occurrence of conflict arising from patah titi,
where the heir who lost their inheritance linkage would most likely
be obstructed from inheritance. As such, he distributed his estate in
the form of a grant to the heirs before he died. Since it was a grant,
the measure was determined by al-mawhib (the granter) without
any binding measures, given that “the grant is a transfer of legal and
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beneficial ownership of the assets from the donor to the beneficiary on
volunteer basis. i.e. without valuable consideration and compensation”
(Yusof and Ahmad 2013, 1).

ST’s case is also illustrative. ST got his share of inheritance from
his grandmother as a substitute heir of his deceased mother. It was
initially opposed by his guardian, but after the guardian died, he got
the share of his predeceased mother which was equal to the share
received by his mother’s male and female siblings. This was because the
inheritance was divided based on the family consensus involving the
grandmother and his mother’s siblings. In the case of ST, he obtained
the inheritance from his mother. His mother got the estate from his
grandfather through hibah (grant). This grant secured ST's ability to
inherit his mother’s estate. Otherwise, ST may have been affected by
the law of patah titi, whereby he may not have inherited anything from
his grandfather. Moreover, ST must share the estate he got from his
mother’s share with his siblings.

However, ST did not share the estate equally with his siblings.
Instead, he divided the estate according to the law of faniid in which a
son receives double the share of a daughter. In terms of the inheritance
estate, the division is no longer in the form of land, but in the form
of money. Since the inherited land was not very big (2,500 m2), at
the suggestion and approval of his siblings, the land was purchased at
an agreed price. The total land of 4 rante (2,500 m2) was worth 100
million IDR, resulting in 65 million IDR for the sons and 35 million
IDR for the daughters.

This is a particularly interesting case because the process of receiving
the share of the estate from one party through hibah (grant) from the
first muwdrith (grandfather) and the estate was then distributed to the
heirs of the second muwarith (mother) under fardid. It appears that
ST’s division was an adaptation that considered the principles of justice
and legal certainty.

Another case was experienced RS, a child who was affected by parah
titi and received her deceased mother’s share of inheritance. However,
RS and her siblings were unaware of the process of distributing
inheritance. She was only told by her guardian that her mother got
a piece of land in the division of inheritance and due to her mother’s
death, the share automatically went to them as her children. A slightly
different case of patah titi was experienced by AA, a resident of Uning
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Bersah Village. In his case, it was his wife who had died while his father-
in-law was still alive. His father-in-law had two children, the first child
being his wife and the other her younger sister.

The inheritance was divided into two equal shares, but in essence
his wife’s younger sister got the larger share. Under shariah law, those
affected by patah titi no longer get any inheritance, but can only receive
hibah (grant). Certain regulations apply when it comes to hibah, and in
this case his wife’s younger sister received the larger share.

AA’s father-in-law stated that the estate was only for AH as his
first grandchild, not for his brother AS. However, AA entrusted the
matter to his brother AH. As a parent, AA expected AH to take the
initiative to share with AH. The reason why it was not given to AS was
because under Gayonese tradition, greater affection goes to the first
grandchild than the one the grandparent never sees at all. This is one of
the characteristics of the Gayo people, but as a parent AA tried to fix it
so that no one got discouraged.

Among the aforementioned cases, SM did not get the right of
inheritance due to patah titi. Her father predeceased her grandfather.
The division of inheritance was done by her guardian’s (father’s brothers).
SM and her brothers were no longer entided to the inheritance.
However, when their grandfather was still alive, he granted some pieces
of lands to his children (SM’s father and his brothers).

Generally, those who receive a share of the grandparents’ inheritance
were representing their predeceased parents. They also obtained equal
shares, meaning generally it was not solved according to the law of
fardid. They received equal share regardless of gender and the shares of
those still alive were equal to those of the deceased. There is also a grant
received by those affected by patah siri, which had not been divided to
the grandson who represented his deceased mother because he was still
a child and lacked the capacity to manage the property. The granted
property was initially managed by his father and was later given to the
children when they became adults. Generally, the heirs got shares of the
inheritance because they represented their predeceased parents. They
also got equal shares, meaning it was generally not solved according to
fardid the shares between sons and daughters and between the living
and the deceased were made equal.

MA also shared his experience as an heir affected by patah riti. His
father had two sons and three daughters. He said that under Gayonese
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tradition, the law of patah titi takes effect when one’s father predeceases
the grandfather. However, in the division of inheritance, no party gets
discriminated against; each heir gets equal share of the inheritance
whether it is farmlands, houses, or rice fields. The daughters received
their inheritance from MA’s grandfather in the form of farmland when
he was still alive. It was collectively agreed by the family that one section
of rice field would be divided into five equal shares. This means that
MA(s siblings received money instead of land.

According to MA, there is no term such as daughter and son; he
considered all siblings to be equal and that was a result of a mutual
agreement, despite the fact that MA was the only son. At that time,
MA divided the inheritance equally on the one condition that it was
not the farmland that was divided; rather, it was IDR 5 million. As a
result, the rice field then belonged to MA. The one hectare of farmland
was even directly divided into five equal sharesand not sold. It is unlike
the house, which is not shared. MA's siblings granted the house to MA
because under Gayonese customs he was considered a fungkelen (the
only son/guardian) and their mother was also still alive.

There was another piece of farmland that had been completely
divided, but not legally owned because their mother was still alive.
The farmland’s harvest was given to their mother. The farmland could
be legally owned upon their mother’s death. However, some land had
already been owned. Aside from what had already been divided, the
farmland was then sold to pay for MA’ father substitute pilgrimage.
The farmland came from the mother’s side, so it was sold o MA to
pay for substitute pilgrimage of three people: MAs mother’s father, his
mother’s mother, and his father.

Another case was experienced by MS, whose grandfather divided the
inheritance equally among his grandchildren as their father’s substitute
heirs. There was no difference between sons and daughter, nor was
there any difference between child and grandchildren. There was also
no discrimination between grandsons and granddaughters. Everything
was divided equally with no discrimination at all. The purpose of
making such a division was because MS had no idea who, among his
children or grandchildren, would take care of and do good for him in
the future. He did not like the idea of favoritism between children and
grandchildren. Everyone deserved to be loved dearly. One condition
of the inherited estate was that it should be used for good (worship)
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and nothing else but worship. The application of faniid in the division
of inheritance was conducted before the muwdrith died. Although
not completely referring to estate division under the jurisprudence of
fardid, | still regard this case to be unique. In accordance with tarikah,
or ‘gross estate’, left by behind by muwdrith, the division was made
after the death of muwdrith. Due to the existing mawarith (inheritance)
legal arguments, the divisions of the muwirith before their death can be
classified as hibah (grant).

During data collection, there were very few cases wherein estate
division was solved by the law of farz'id. The rest was solved by applying
the concept of hibah (grant), in which the estate was equally divided
between heirs. Alternatively, the heirs (grandchildren) represented the
deceased heirs (parents). In addition, there were four cases in which the
heirs affected by paih titi did not receive any inheritance because it
had been stipulated that way by the established shari‘ah and customary
(adat) law. Those who did get their share of inheritance in cases of patah
titi were usually decided through family negotiation.

From the aforementioned cases, it can be concluded thar the
technical procedures of the division and considerations used to solve
the inheritance problem of pazah titi are very unique. In this context,
SharTa law can solve various cases, in effect transforming Gayonesse
society (Feener 2013, 294). This is supported by the fact that the
divisions used the same considerations at one level and different
considerations on another. Other legal arguments were certainly used
as well. These conditions of inheritance division are very dynamic in
how they implement mawdrith law in Aceh Tengah. The choices made
in distributing patah titi inheritance develop society’s ability determine
the best model for families. It is evident that the patah #iti is not rigidly
applied according to #ass in inheritance division.

The research showed that there are three models of inheritance
division in relation to the heirs affected by parah tiri. First, patah titi
or obstruction of the right to inheritance; second, representation for
predeceased heirs; and third, grants.

Justice and Conflict

[ sought to explore how people experienced justice in patah titi
inheritance division cases. Communities had several choices, some of
which were deemed more just. These choices were made due to the
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absence of clear nass (authoritative quotation from Quran or Hadith)
or any governing regulation.

There were, however, cases of patah titi that did not cause any
problems. For example, SP (26 years) felt there were no constraints
because her grandfather had conducted the inheritance division when
he was alive. When SP’s father died, her grandfather simply gave the
father’s share to SP and her siblings. SP felt that it was fair that her
parents divided the estate equally. She was even very grateful because
after becoming an orphan, she also received a piece of land for housing
from the share of her uncle and aunt.

Similarly, for ST, a conflict occurred when his grandmother gave his
deceased mother a share. The brother of ST’s mother disagreed that the
deceased child should get the inheritance. However, in the end he also
got a share, which was divided equally by his grandmother.

ST also added that there were no problems or conflicts in his family.
ST’s siblings handed the decision over to ST as the eldest child. He
divided the estate under the law of fardid and the decision was gladly
accepted by his siblings. They even suggested that ST purchase the land
because it was not too extensive. Finally, ST gave shares to his siblings
in the form of money from the sale of the land previously agreed.

In another case, RS was disappointed about the obscurity of the
inheritance that their mother was entitled to. Because an entitlement had
been granted, but there was no evidence that indicated legitimate ownership,
that entitlement was given to them. RS and her brother felt that their
guardian could have acted in such a way because their mother had died.

RM was considered a substitute heir of his father and received the
same share as his father’s siblings. The share of inheritance that he
received became fully entitled to him. This means that it was no longer
shared with hissiblings. This is understandable because the land was not
too extensive and RM himself needed a lot of money for his marriage.
As such, they considered his circumstances and left it in his possession.

IF received her grandfather’s inheritance, which represented her
deceased mother. She divided the inheritance with her sister voluntarily;
in fact, her sister received more so no conflict would occur.

SM acknowledged that sons and daughters have unequal rights.
However, inheritance had been decided through family negotiation.
Thus, all members of the family could understand and wholeheartedly
accept the decision. SM and her siblings did not receive any share due to
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patah titi. SM and her female siblings accepted this decision. However,
she admitted that her brother was disappointed and frustrated because
he did not get any share of the inheritance.

IR was also by no means discouraged for not receiving the share
of inheritance. Rather, he was disappointed when his guardian (his
father’s brother) declared the broken ties of kinship. IR said that not
getting a share of inheritance may not become a serious issue because
he could get it elsewhere. It was the declaration of broken kinship that
disheartened him.

Of the few cases in which the heirs did not get any inheritance due to
patah titi, the heirs themselves generally accepted the decision because it
had a legal basis. However, some of the sons were disappointed with it.
There were also cases of disappointment due to declarations of broken
ties of kinship. Cases of patah titi may cause conflict in families if not
properly resolved. This is due to the tendency within some families
to take different approaches to sharing the estate. Alam Syuhada, the
Head of Islamic Shariahand Dayah Education Agency of Aceh Tengah,
discussed the impact of these cases:

Baru-baru ini tevjadi sebuah kasus dimana konsep patah titi yang dijalani
dimasa lalu dalam sebuah keluarga. Setelah si anak beranjak dewasa dan
mengerti tentang haknya, dia menggugat paman atas hak warisan ayahnya,
setelah  melakukan  semangkaian  proses  persidangan  akbirmya  putusan
mrmrmnghm st anak atau pﬂmk penggugat, { berbak menerima harta
warisan kakeknya salab satu kasus yang baru-baru ini tevjadi karena
ada ahli w.arf;_;mnﬁib mengangeap hilang hak warisan kakeknya kavena
patah titi.

Rccunﬂy there had been a case rcgarding the issue ofpami; titi that had
been resolved in a family in the past. When the child previously affected by
patah titi grew up and became aware of his entitlement of the inheritance,
he went to sue his paternal uncle for it. After a series of trials, the juries
decided that the child or the plaintiff was entitled to his grandfather’s
inheritance. This recent case might have been caused by the fact that there
remained some people who considered that patah titi will cause those
affected by it to lose their entitlement to inheritance’s estate.

Negotiating and Engaging Others

Negotiation refers to a process of exchanging views between family
members, particularly the heirs who have the right of the property left
by the muwdrith, to reach an agreement about distribution under the
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terms of fardid, equal distribution, or other considerations based on
socioeconomic status. The poor or unfortune are usually given a greater
share. Negotiations solve obstacles in the division of inheritance, such
as in patah titi cases, where the bridging heirs leave first. The decision
to be made in this case is between applying patah titi or abli waris
pengganti (substitute heirs). This what I mean by family negotiation in
following paragraphs.

I sought to find out the extent to which families are able to determine
the best solution to inheritance problems. In this case, the involvement
of other parties can be observed. The parties in question usually defer
to people with a good understanding of the problem and are well-
known for their wisdom, good character, and considerable experience
in solving similar problems.

Some families affected by patah titi did not engage with external
parties, such as ST’s. His grandmother as the benefactor gave STs
mother her entitlement as a deceased heir. ST's grandmother divided
the share equally regardless of gender. The acceptance of the inheritance
was represented by ST as the first child. The decision was only made
by the grandmother as the benefactor as well as the brothers of STs
mother, who received the inheritance. The decision was only based on
family negotiations and did not involve other parties. This means that
the portion given to the patabh titi heir is determined internally by ST
family and did not involve anyone outside their family.

Similarly, for HS, the decision made to resolve the problem of
inheritance division was based on the familys agreement, and did not
involve other people. This decision was not followed by any conflict.

[F’s family also settled the problem through negotiation, dividing
the share of inheritance that involved the family and the heirs. The
division of inheritance in IF’s family is decided in family meetings and
by the heirs alone. The grandfather gave equal shares to his children and
there was no discrimination between the deceased and living children;
all were entitled to their rights. IF was happy to give larger share of the
estate to her younger siblings.

A similar scenario occurred in resolving inheritance issues in MA’s
family. The division of inheritance was based on the outcome of family
negotiations that involved dividing the share of inheritance without
interference from other parties. That is, MA and his heirs decided the
distribution of inheritance in meetings between them only. However, it
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still involved prevailing Gayonese customary law. For instance, MA got
the possession of the house because he was an only son and his mother
was still alive.

AS received a grant from his grandfather because his mother was
dead. This was decided under customary (adat) law. In general, the
settlement of inheritance division is done on the basis of the decision
of the heirs because some family members may be affected by patah titi,
although they received the same rights as the survivors. These rights
are accepted by the child. If the problem was solved by engaging other
parties, then those affected by patah titi would not inherit anything. If
they did, it would be in the form of hibah (grant).

The field data showed that the division of pazah titi inheritance in
Aceh Tengah was based on several choices of settlement. According to
the survey, the settlement of inheritance problems involved using local
wisdom, in which people put forward negotiations between families.
This entails parties meeting within the community so that inheritance
issues can be resolved through kinship.

According to Jamaluddin, Secretary of Aceh Tengah Adatr Council
(MAA), the practice of inheritance division can be explained as follows:
Pembagian dalam adat kami selama ini jelas tidak mengenal istilah
patabh titi artinyg dilam pembagian harta warisan lebibh diutamakan
musyawarah keluarga, untuk mengatur masing-masing haknya dan tidak
ada yang ai.fmg.fﬁ’m, dan tidak Jarang kita Japzzrﬁ’m dilam prmbﬂgﬁan sering
melibatkan tokoh-tokoh gampung seperti keucik, imam atau orang yang
dianggap tokoh yang mereka percayai untuk membagi dengan adil dan tidak

terjadi kekeliaruan dikemudian hari.

In our tradition, so the division does not apply the law of patab titi
meaning that the inheritance distribution was conducted after family
negotiation, to determine the share of cach heir No party would be
discriminated against. Moreover, it is common to see that the division
involves the community ﬁgurcs such as villagc head, rcligi()us leaders or
trustworthy figures who are deemed capable of conducting a fair division
of the inheritance. It was all meant to prevent future confusion or mistake.
According to some respondents, the process of inheritance division
in Aceh Tengah can serve as a means of fostering harmony between
family members. HS attested to this, whereby the decisions taken to
resolve the problem of inheritance division was based solely on family
negotiations. No conflicts arose from this decision-making process.
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Patah Titi: Perspectives of Religous Authorities and Adat Figures

According to Ibrahim Mahmud, Takengon Municipal Mosque’s
Chief Prayer Leader, the practice of patab titi can be grouped into two
distinct periods:

Kalau kita merujuk komsep patah titi yang lama, pembagian warisan sama

sekali tidak mma'aparkm harta warisan karena a.f.’ammgya sudah Pﬂfai; titi,

maka salah satu abli waris yang meninggal dunia telah hilang halkoya artinya
anak yang ditinggalkan tidak berhak mendapatkan haknya dari kakek kavena
telah putus bubungan atau istilah patah titi.

In the traditional concept of patab titi, the heirs affected by it do not get
anyrhing of the inheritance because the Thcy have lost the linkagc, It means
the deceased heir had lost his/ her right, which also means that the children
he/she left behind also lose their entilement to the grandfather’s inheritance.

Ibrahim Mahmud’s opinion was supported by Imam Syuhada, the
Head of Islamic Shari‘ah and Dayah Education Agency, who held the

following view:

Hilangnya hak seseorang mendapar warisan kavena telah mengalami
kematian, yang dikatakan patah titi bila abli waris telah meninggal dunia
dia tidak berbak mendapatkan barta warisan tidak juga buat anak dari
almarbum yang ditinggalkannya. Namun istilah patah titi sudab ditinggalkan
Farena a“ixmgg:zp tidak cocok a“mgzm adat dan istiadat kami disini, dapzzr
mengakibatkan putusnya tali persaudaraan yang terjalin antar kelurga hanya
karena harta warisan.

Patah titi is a condition where the heir had passed away which caused the
heir the loss of right to inheritance. As a result, the children of the deceased
heir also did not get the inheritance. However, the practice of patah riti has
been forsaken because it is not  compatible with the local customs and
the mere dispute over patab titi cases can  result in broken ties of kinship
among families.

According to the above-quoted authority figures, the term pazah
titi has been deemed irrelevant in contemporary contexts because its
disadvantages outweigh its advantages. For instance, it can trigger
conflict in families and break kinship ties. That could explain why
after the Compilation of the Islamic law on inheritance, the people
of Aceh Tengah no longer recognized and applied the law of pah i
on the grounds that it is an unjust practice that can prevent heirs from

iving the share of their deceased parents. The practice of patah
titi is considered irrational because death is the destiny of God and is
not something decided by humans. Hence, it is unjustifiable for any
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deceased heir, represented by their surviving children, to not get their
share of the grandfather’s inheritance. This is because people, despite
being deceased, are related by blood ties, and cannot be separated from
each other both in the humanistic and Islamic Jurisprudence traditions.
This is why the people of Aceh Tengah consider patab titi irrelevant in
the contemporary practice of inheritance division.

According to Tgk. al-Muzani, one of the most flexible laws
under Islamic jurisprudence is inheritance division. It is subject to
consideration in the following ways:

The first involves islih (peace) or negotiable inheritance distribution
within the family of the deceased. This decision does not consider
whether the heir is affected by patah siti or if they are in fact entitled to
the inheritance, nor does it consider whether the recipient is male or
female. All of these are subject to family negotiation or consideration.

Second, whether or not the heir is affected by parah titi depends on
their linkage to the deceased. If one is deemed to be affected by patah
titi, this means that they will not receive the share For example, in a case
where a child predeceases the father. The law of pawh riti takes effect
when the heir predeceases the benefactor. Therefore, there is no way to
receive the inheritance, even if the deceased has a child (grandchild).

In Gayonese language, patah titi is described as ‘gantung tunung
gere demu harta, patah titi gere demu pusaka” (not receiving property).
According to Tgk. Pakamuddin, Vice Chairman of Ulema Consultative
Coundil, the law of patah titi only affects heirs from female lineages,
that is, the grandchildren of the deceased daughter, whether they be
grandsons or granddaughters. To sum up, the condition where the
mother of those grandchildren predeceases their grandparents is called
patah titi. If the grandchild is from a male lineage (son), then the law
of patah titi does not take effect, because the son serves as a substitute
heir of his father. As such, the law of patah titi cannot be implemented.

Tgk. Pakamuddin explained that wasiyyar wajibah (obligatory
bequest) is a solution to patah titi cases. The share of inheritance will
be adjusted and determined in the bequest. Otherwise, those who
experienced patah titi will automatically lose the right to the inheritance.
Here, the idea is to try to find a compromise and derivative solution
—a term used by Ratno Lukito (1997, ii) — based on considerations of
shari ah and current adat (customs) in Gayo society, which is one of the
sources that the law relies on (Masud 2000, 128).
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Tgk. Jambi holds the view that in Islam there is no such thing
as a patah titi. To him, the law of patah titi is only imposed in the
customary law. Patah titi applies in cases where the parents of the
children predecease their grandparents, which results in them being
prevented from receiving the grandparents’ inheritance. Tgk. Jambi
also asserted that customary law may be implemented as long as it does
not conflict with shari'ah law. However, it is advisable to first enforce
shari‘ah law rather than customary law. He added that there are no
significant problems in inheritance under customary law. It is even
more advantageous in that it involves negotiation, meaning that all
decisions will be based on the agreement of different parties.

According to Tgk. Maharaja, those who are affected by patabh titi case
are no longer entitled to inheritance because the heir has predeceased
the benefactor. Collective decision-making and negotiation conducted
among heirs are a norm in contemporary Gayo culture. Following such
a policy is a fairly accepted way to reform traditional understandings of
jurisprundence (Syahnan 2010, 2).

Inheritance that is divided equally among the heirs will not become
an issue if all parties agree with the decision. However, that is not the
case in religious law. Those affected by patah titi do not get any share
of the inheritance. There is, however, such a thing called hibah (grant),
which refers to property that is ‘granted’ to the grandchildren, but is
not called inheritance.

According to Adar figures in Gayonese history, it was customary
(adat) law that was initially applied in the Gayo region unil the
introduction of Islamic teachings, which originated in Sumatra.
However, today the Qur'an has become the most important reference
for the people of Gayo because it is the word of Allah. However, they
still do not forsake the customary law that had been practiced earlier.

This development signifies the substantive and procedural
dynamism of shariah iwself; the uniqueness and applicability of
adat (customary law) transcends tempand spatial differences
(Abdullah, Martinez, and Radzi 2010, 161). Unlike customary law,
Islamic shariah law and fariid have been established in accordance
with applicable provisions. For example, religious law has regulated
the measurement of land in detail, including the share of each heir and
the apportionment of size, which should not exceed the established
portion nor fall short of it.
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Under customary law, at times the land to be distributed cannot be
properly measured due to an unsuitable length or width. The customary
law dictates that the inheritance decision should be made through
negotiation. In this case, it is acceptable to use either religious law or
customary law. As far as the adat leaders are concerned, the people of
Gayo tend to use more customary law than religious law.

Furthermore, the traditional leaders asserted that the purpose of
imposing customary law is to foster closer relationships among the
people. For example, consider the case where the grandparents are still
alive and have four children and one of those children died, leaving
three behind. The deceased child left the other grandchildren behind
and so people declare the case as pazh titi. This is not true both in
the perspective of custom and religion. Parah titi cases should not
arise simply because they concern inheritance. The case can be solved
through agreements, such as the brother of a deceased father acting as
the guardian for his children.

Logically, if there is no obstruction when it comes to guardianship,
there should not be any obstruction when it comes to inheritance,
which can resultin some heirs not getting any share. It is safe to say that
human greediness plays a key role in this case. Thus, those who claim
that the parties affected by patah riti are not entitled to inheritance
usually do not have a good and detailed understanding of the law. If a
father dies and leaves behind a daughter, then in that case the law of
bulung pitu comes into force, meaning that the estate is distributed to
the parties who are entitled instead of giving it all to the daughter.

Based on the aforementioned opinions or views of ulama and adlat
leaders, it can be concluded that almost all agree that there is no such a
thing as patah titi in shari‘ah law. Rather, it is only a term contained in
the customary law. Under shariah law, a grandchild whose father has
predeceased his grandfather is not entitled to the share of inheritance.
However, it is still recommended that this issue be resolved through
customary law and family negotiation. Likewise, it is advisable to make
an obligatory bequest for those affected by patab titi so they can siill
benefit from the estate.

Conclusion

Community leaders in Aceh Tengah expressed different views of the
concept of patah titi in inheritance. All of them agreed that the law of
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patah titi takes effect in cases where the heir predeceases the benefactor.
However, some argue that the law of patab titi only applies to female
heirs. The law does not come into force if the heirs are male, because
sons are considered to occupy the same position as paternal uncles.

Based on the interview data, it can be concluded that the majority
of benefactors still assign the share of inheritance to the heirs (children)
affected by patah titi. They received a share of thgheritance from
grandparents because they represented their deC®fSed parents. |
argue that this the result of social awareness inspired by empathy,
responsibility, and compassion in Aceh Tengah, rather than the
influence of certain laws. The practices of the people of Aceh Tengah
are in line with the Compilation of Islamic Law. Generally, most heirs
did not receive a grant or any estate out of bequest, but they got a share
of the grandfather’s inheritance. There were only a few cases of pazah
titi in which the heirs received a grant (hibah). The application of patah
titi law seems to be weakening in the community of Aceh Tengah.

This is in line with the views of ulema and other authoritative
figures. They concluded that patah tiri is not found in religious law; it
is only contained in customary law. As a concept, patah titi has been
practiced generationally and it is increasingly weakening over time due
to cultural change. This is indicated by the prevailing inconsistency in
the practice of patah titi inheritance division, which comprises three
models; first, the division that strictly implements the concept of pazah
titi; second, the division that applies representational succession; and
third, the division that uses the concept of grant (hibah). The existence
of these models suggests an ongoing effort to determine a relevant
form of application that upholds a sense of justice and legal certainty
and those that are considered most suited to the community. I am
of the view that of the three existing models of patah titi inheritance
distribution, the surrogate and grant model has best accommodated the
principles of justice, awareness, and the strengthening of silaturahim.
Transparency among heirs in Aceh Tengah is necessary to determine
which model is most suitable for them.

The division of inheritance in Aceh Tengah emphasizes the
importance of family negotiation to regulate the share of each heir and
ensure that no one is harmed or discriminated against. In addition,
family negotiation often engages external parties or community figures
such as village heads, religious leaders or trustworthy figures who are
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deemed capable of conducting a fair division of the inheritance. It
intends to prevent future confusion or mistakes. Deliberations within
the family must be conducted democratically with the involvement of
local ulema and adat leaders, given the historically poor implementation
of the distribution of titi patrimony in Aceh Tengah. This is necessary
to avoid the coercion of some heirs in the distribution of pawmh ti
inheritance. The application of patah titi law is increasingly weakening
because it is considered to be incompatible with the contemporary
custom of Gayo, and because disputes about the right to inheritance
might result in the rupture of family relationships.

[t can be concluded that the concept of patah titi is not merely a way
to solve the problem of Islamic law emerging in the Gayo community.
However, there are two other ways to cope with social cases concerning
issues of Islamic law, particularly in the distribution of inheritance. For
instance, it can be employed in the substitution of heirs (ahli waris
pengganti) and the endowment of wealth (hibah). As such, social cases
are not only used in formal legal approaches, but also apply universal
values and local wisdom. Empirically speaking, the customs of the Gayo
community involve applying local wisdom to solve social problems
instead of deferring to the legal system. They also prefer to use family
approaches to resolve inheritance disputes. It is important that other
regions in Indonesia, and countries in Southeast Asia, look to these
developments for guidance.
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Endnotes

1.

6.

According to Al Yasa Abubakar, the term patah titi has become Gayo Indigenous
language in heritage in Aceh Tengah. He stated that patab siti is a term in Aceh Tengah
custom and may be similar to other areas in Aceh. According to him, the issue of
patah titi has been decided in Pengadilan Negeri (the Aceh Tengah Diswrict Court).
This decision is based on Jurisprudence as a legal consideration so that the heirs who
experience patah titi siill get the inheritance. Ac the appeal level in Pengadilan Tinggi
(The Aceh Province Court), however, the Court upheld the position of patah titi asa
strong customary norm. The decision of the cassation in Mahkamah Agung (Supreme
Court) then reinforces the appeal decision by stipulating the existence of a patalh titi so
that the heirs do not get inheritance due to the absence of connection with muvdrith.
Interview with Al Yasa Abubakar, March 22, in Banda Aceh.

Among the aghib al-firid beneficiaties mentioned in the Quran include a daughter,
mother, father, husband, wife, male siblings of the same mother, female siblings of the
same mother, female siblings of the same parents and female siblings of the same father
(Awang n.d.).

Term ‘“adat law’ refers to customary law that is practiced by traditional community
in Indonesia. The law is created and implemented in autonomous and peculiar ways
by highly respecting local wisdom and tradition (Priambodo 2018, 140)mainly as
part of private law, in the curricula of Indonesian law schools. This is in contrary to
the original intent of adat law, both as an academic and policy discourse, at the first
place, which was as an attempt to develop a legal system that is suitable to govern the
Netherlands East Indies (NEI).

Hibahis a tansfer of legal and beneficial ownership of the assets from the donor to the
beneficiary on volunteer basis. i.e. without valuable consideration and compensation.
The proportion of distribution to heirs and non-heirs can be determined by the donor
(Yusof and Ahmad 2013).

Wasiyah wajibah is obligatory bequest as a new concept in Islami inheritance law in
Indonesia which was first inwoduced formally through Presidental Instruction No.
1 of 1991 concerning he Compilation of Islamic Law (KHI) and this terminology
originally referred o the provision of wagiyah wdjibah in Egyptian Legal System as the
Egytian Wills Act 1946. Wasiyah wijibah in KHI accomodates the acwal practice of
Indonesian society that affected by provisions of customary law and predominancein
society family relationship (Ilhami 2016, 554).

In KHI Article 209 paragraph (1) and paragraph (2) reads: (1) the treasure left by the
adopted child is divided according to Articles 176 to 193 above, whereas against the
adoptive parents who do not receive wasiyah is obliged w be given fyah wijibah
as much as 1/3 of the inheritance of their adopted child. (2) Against a foster child who
does not receive a wasiyah is given wasiyah wajibah as much as 1/3 of the inheritance
of his adoptive parents (Abdurrahman 1992, 28).

The accommodation of the right of the heirs deemed to be lost in connection with the
heirs of the KHI is considered one of the Islamic Law renewal concepts disseminated
through Presidential Instruction No. 1 of 1991, 10 June 1991 followed by Decree of
the Minister of Religious Affairs No. 154 of 1991.

KHT insists that the inheritance is not granted if the child commits murder or tries to
kill or persecute the heirsor to be blamed for slandering the heir that causes the heir to
be facing a sentence of 5 years imprisonmentor a heavier sentence as set forth in article
173 KHI. The surrogate heir is also determined that it cannot get a larger portion than
the heirs being replaced as mentioned in the KHI article 185 paragraph 2.
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Fruzi

Baitul Mal is a Non-Structural Regional Institution that is authorized to manage and
develop zakar, endowments, religious assets with the aim of benefit of the people and
become guardian/guardian of supervisors for orphans and / or histher property and
management of inheritance that has no guardian based on Islamic Sharia. (Qanun
Aceh no. 10 year on Bairul Mal)

Interview with Abubakar, March 22, 2018, in Banda Aceh

Interview with Al Yasa Abubakar, March 22, 2018, in Banda Aceh

Interview with Al Yasa Abubakar, March 22, 2018, in Banda Aceh

Interview with Zulaikha, Angkop, March 13th, 2017,

Interview with Lukman Hakim, Banda Aceh, March 13th, 2017.

ljtihid can be defined as the exertion of the one’s whole efforc in his atempt to
established the anticipated role of Islamic Law (Pakeeza and Faima 2016, 33).
Nurlaelawati adds that the heir cannot be done if the dead leave a father, mother,
husband or wife, and sister(s) of a female or a male sibling whose sections shall not be
reduced by the presence of a surrogate heir if they are not allowed. According to Raihan
A. Rasyid (1995, 85), the replacement of the heirs in ardcle 185 KHI is tentative and
not imperative alternative because of the consideration of justice to the grandson of the
heir. The application of the provision of replacement of the heirs is in accordance with
the judge’s judgment.

New Order {Orde Bart) is a term referred to Indonesia’s President Soeharto and his
military dominated regime. It is transfer of power in 1966 from the previous regime,
the so-called *Old Order” (Order Lama) under Indonesia’s first president Soekarno,
Politically, the New Order reigned supreme, having put much effort into repressing or
sidelining potential challenges © the political status quo (Eklsf 2004, 1).

. Interview with Alam Syuhada, Takengon, November 9th, 2017.
19.
20.

Interview with Alam Syuhada, Takengon, November 9th, 2017,
Interview with Ibrahim Mahmud, Takengon, November 9¢h, 2017.

. Interview with Jamaluddin, Takengon, November 9th, 2017.
22,
23,
24,
25.
26.
27.
28.
29.
30.
31.
32
33.
34.
35.
36.
37.
38.
39.
40

Interview with ST, Kute Kering, August 10th, 2017.
Interview with IR, Bener Kelipah Utara, August 21st, 2017.
Interview with RS Kute Kering, August 10th, 2017.
Interview with HS,Weh Pongas, August 14th, 2017.
Interview with RM, Weh Pongas, August 14th, 2017.
Interview with IF Uning Bersah, August 20th, 2017
Interview with MS, Bener Kelipah Utara, August 21st, 2017,
Interview with AA, Uning Bersah, August 20th, 2017.
Interview with SM, Bener Kelipah Utara, August 23rd, 2017.
Interview with MA, Kenawat, August 13rd, 2017.

Interview with SE, Ketol, August 20th, 2017,

Interview with ST, Kute Kering, August 10ch, 2017,
Interview with RS Kute Kering, August 10th, 2017.
Interview with SM, Bener Kelipah Utara, August 23rd, 2017.
Interview with IF Uning Bersah, August 20th, 2017
Interview with SM, Bener Kelipah Utara, August 23rd, 2017.
Interview with IR, Bener Kelipah Utara, August 21st, 2017
Interview with Alam Syuhada, November 9th, 2017.
Interview with AS, Uning Bersah, August 20%, 2017.

. Interview with Jamaluddin, Takegon, November 9%, 2017.
42,
43

Interview with Ibrahim Mahmud, Takegon, November 9*, 2017.
Interview with Alam Syuhada, Takegon, Novermber 9%, 2017,
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44. Interview with Ibmhmmud, Takengon, Novermber 9%, 2017,

45, Interview with Tgk. ni, Serule Kayu, August25%, 2017.

46. Interview with Tgk. Pakamuddin, Serule Kayu, August 25%, 2017,

47. Interview with Tgk. Jambi, Serule Kayu, August 18*, 2017,

48. Interview with Tgk. Maha Raja, Serule Kayu, August 18*, 2017.

49. In many cases, the customary law played important role in Aceh. However, Adat
should be coherent with shari @h as mentioned in Aceh’s motto “hackorn ngon adat lagee
zat ngon sifens” means law and adat can not be separated like matter and character.
They are numbers of references show how adat have imporant role in Islamic Law
in Indonesia, see for example Soekanto (1978), Manan (2013), Juwana et.al (2008),
Hadikusuma (1987), Lukito (2003), Wingjodipuro (1984), Qanun NAD Number 4,
2003, and Qanun NAD Number 5, 2003.

50. Silaturahim is derived from two words namely silah (relationship) and rahim (womb of
women). The term of silaturahim referred o mainmining the bond of family kinship.
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