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Bughah atau pemberontak adalah salah satu kejahatan yang masuk dalam satu
bentuk tindak pidana. Islam melarang Bughah karena menentang pemerintahan yang
sah. Dalam hal ini, Undang-Undang Malaysia juga mengatur masalah hukum
Bughah. Di sini, akan dianalisa bagaimana studi analisis komparatif sanksi Bughah
antara fikih Syafi’iyyah dan Akta 574 Tahun 2002 tentang Kanun Keseksaan.
Penelitian ini dilakukan dengan pendekatan studi pustaka (library research). Hasil
penelitian menunjukkan bahwa sanksi Bughah menurut pandangan fikih Syafi’iyyah
dan Akta 574 Kanun Keseksaan persamaanya adalah sisi cara penyelesaian kejahatan
Bughah, yaitu sama-sama ada keharusan dalam melakukan langkah damai agar
pelaku Bughah sadar dan menghentikan gerakan perlawanannya serta pelaksanaan
sanksi Bughah adalah bertujuan untuk menjaga masyarakat daripada berbuat jenayah.
Adapun perbedaan ada tiga, Pertama, mengenai jenis sanksi bagi pelaku. Dalam fikih
Syafi’iyyah, sanksi hukum bagi pelaku Bughah adalah boleh diperangi, gishash atau
diyat atau kafarah. Dalam Akta 574, sanksi hukum Bughah ada tiga, yaitu hukuman
mati, atau pidana penjara seumur hidup, atau pidana penjara minimal lima tahun.
Bagi tawanan Bughah, boleh dihukum mati. Kedua, mengenai syarat seseorang atau
kelompok orang dinyatakan sebagai Bughah. Dalam fikih Syafi’iyyah, ada empat
syarat, yaitu pemberontak haruslah seorang yang muslim yang menyalahi Imam,
mempunyai kekuatan, adanya za 'wil yang keliru, dan ada individu yang ditokohkan
sebagai pemimpin yang ditaati. Dalam Akta 574 Kanun Keseksaan, syaratnya adalah
adanya Kkegiatan-kegiatan yang menjerumus kepada perbuatan pemberontakan
terhadap penguasa yang sah maupun orang-orang yang terlibat di dalamnya, baik
dalam hal melindungi, mendanai maupun memberikan fasilitas. Ketiga, mengenai
dalilnya, dalam fikih Syafi’iyyah surat al-Hujarat ayat 9 dan hadis riwayat Bukhari
dari Abu Bakar bin Nafi’, sedangan di Malaysia dalilnya adalah Undang-Undang
Malaysia Kanun Keseksaan (Akta 574) Seksyen 121 Tahun 2002. Kemudian
diharapkan penelitian yang dihasilkan dapat menjadi bahan rujukan untuk
menghasilkan penelitian selanjutnya.
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BAB 1
PENDAHULUAN
1.1 Latar Belakang Masalah

Bughah® secara harfiah berarti menanggalkan atau melanggar. Dalam istilah
hukum Islam yang dimaksud dengan Bughah adalah suatu usaha atau gerakan yang
dilakukan oleh suatu kelompok dengan tujuan untuk menggulingkan pemerintahan

yang sah.’

Dalam referensi lain disebutkan Bughah adalah orang-orang yang keluar dari
ketaatan kepada imam (penguasa), diiringi dengan sikap perlawanan dengan
kekuatan, berdasarkan atas suatu ta ‘wi/ (alasan) yang dibolehkan, atau alasan yang
mengandung nilai muhtamal (kebenaran). Menurut hukum Islam, kelompok ini boleh
diperangi jika melakukan tindakan kesewenang-wenangan, tidak mau berdamai atau
kembali ke jalan Allah SW.T.? Akan tetapi, sebelum kelompok Bughah
(pemberontak) diperangi, pemerintah haruslah melakukan perundingan terlebih

dahulu dengan kelompok tersebut.

Dari itu, dapat kita fahami bahwa Bughah (pemberontak) merupakan orang

yang berusaha mengadakan perubahan terhadap sistem pemerintahan atau

! Bughah, adalah pemberontak atau keluar dari mentaati Imam yang adil tanpa alasan tertentu.
Lihat; Eldin H. Zainal, Figih Jina iy al Islamiy,1990, him. 48.

2 Zainuddin Ali, Hukum Pidana Islam, (Jakarta: Sinar Grafika, 2007), him. 73

¥ Mutiara Fahmi Razali, Pergolakan Aceh dalam,Perspektif Syariat (Banda Aceh; Penerbit
Pena, 2014), him. 177.
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menggantikan penguasa-penguasa negara dengan jalan kekerasan, atau mengatakan

tidak mau tunduk dengan mendasarkan pada kekuatan (senjata).

Menurut pemahaman Islam, sistem sosial menjadi dasar kehidupan
masyarakat Islam dalam agama Islam.* Dari itu, jika yang menjadi objek adalah
perubahan sistem sosial (dasar kehidupan masyarakat), maka tidak lagi disebut

pemberontakan, melainkan membuat keonaran.

Terwujudnya suatu negara yang baik, aman, tenteram dan mendapat
keampunan dari Allah S.W.T., tidak terlepas dari adanya pemerintahan yang sah yang
diberi wewenang untuk dapat mengendalikan roda pemerintahan. Hal itu juga tidak
telepas dari adanya kesetiaan atau kepatuhan seluruh warga Negara (rakyat) terhadap
pemerintah. Firman Allah SW.T. di dalam Al-Qur’an surah Al-A4 raf (7) ayat 33,

yang berbunyi :

PP (S (PPN P P PRV PP T P P P T
O Gall i Gl &Y Gl W ge e e Glaaall (0] a0a W) 8
. 70 <. ° 2 sl z ek 2y NPT Fo ©°© 4 as
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Artinya: “Katakanlah, Tuhanku hanya mengharamkan perbuatan yang keji, baik
yang nampak ataupun yang tersembunyi, dan perbuatan dosa, melanggar hak
manusia tanpa alasan yang benar, (mengharamkan) mempersekutukan Allah dengan
sesuatu yang Allah tidak menurunkan hujjah untuk itu dan (mengharamkan)
mengada-adakan terhadap Allah apa yang tidak kamu ketahui”.

* A. Hanafi, Asas-Asas Hukum Pidana Islam, (Jakarta: Bulan Bintang, 1997), him. 189.



Dalam dinamika berbangsa dan bernegara, tentu saja ada gelombang pasang
dan surut didalam birokrasi pemerintahan. Disatu sisi situasi dan stabilitas negara
aman dan tertib, dan disisi lain dapat saja terjadi kerusuhan, perpecahan yang
mengarah kepada tindakan memberontak. Didalam hukum pidana Islam lebih populer

dengan istilah Jarimah Bughah.

Ulama Syafi’iyah mengartikan Bughah adalah kaum muslimin yang
menyalahi imam dengan jalan memberontak kepadanya, tidak mentaatinya, atau
mencegah hak yang yang wajib mereka tunaikan (kepada imam), dengan syarat
mereka mempunyai kekuatan (syaukah), ta'wil, dan pemimpin yang ditaati (mutha’)

dalam kelompok tersebut.’

Bughah juga diartikan sebagai orang-orang yang keluar dari ketaatan dengan
ta'wil yang fasid (keliru), yang tidak bisa dipastikan kefasidannya, jika mereka
mempunyai kekuatan (syaukah), karena jumlahnya yang banyak atau adanya
kekuatan, dan di antara mereka ada pemimpin yang ditaati.® Jadi menurut ulama
Syafi’iyah, Bughah adalah pemberontakan sekelompok orang (jama’ah), yang
mempunyai kekuatan (syaukah) dan pemimpin yang ditaati (mutha’), dengan ta wil

yang fasid.’

% Zakariya al-Anshari, Fathul Wahhab, jilid Il (Beirut: Dar al-Kutub al-1imiyyah, 2002) him
153.

® Zakariya al-Anshari, Asna al-Mathalib, jilid IV (Beirut: Dar al-Kutub al-1lmiyyah, 1998)
him 111.

" Abdul Qadir Audah, at-Tasyri’ a/-Jina'i al-Islami (Beirut: Dar al-Kitab al-Azaliy, 1996).
him 674.



Berdasarkan definisi diatas, maka dapat diketahui bahwa unsur-unsur sebuah
pemberontakan yaitu melawan pemerintahan yang sah atau melepaskan diri dari
kekuasaan imam dan kesenjangan atau i'tikad tidak baik. Melepaskan diri atau keluar
merupakan perbuatan menentang dan mencoba menjatuhkan kekuasaan imam dengan
alasan politis, hanya dikategorikan sebagai pengacau keamanan atau perampokan
biasa. Selain itu, dikategorikan sebagai pemberontakan adalah mereka yang
mempunyai kekuatan, dalam arti banyak personil serta persenjataan Yyang
memungkinkan mereka untuk mengadakan perlawanan dan memiliki pimpinan

sebagai pengganti imam yang ditinggalkan.

Dalam penulisan ini, penulis menggunakan pendapat Imam Syafi’i, beliau

berkata :

“jika orang-orang jahat itu diajak untuk bertaubat, dan mereka kemudian

menentang, perangilah”.®

Tentu saja perlakuan terhadap mereka ini berbeda dengan perlakuan terhadap
orang-orang musyrik. Allah SW.T. dan Rasul-Nya mengharamkan darah kaum
muslimin, kecuali dengan alasan yang telah diterangkan oleh Allah dan Rasul-Nya.
Memerangi mereka hanya diperbolehkan jika mereka menyerang lebih dulu,
menentang, dan merencanakan serangan. Jika mereka tidak memenuhi kriteria di atas,

mereka tidak masuk dalam golongan yang boleh diperangi.

® Imam Syafi’i, al-Umm, terj. Ismail Yakub, (Kuala Lumpur: Victory Agencie, t.t.), him. 351.



Dalam analisa penulis, sanksi bagi pelaku tindak pidana Bughah menurut
ulama Syafi’iyyah adalah pelaku tindak pidana Bughah dibolehkan untuk diperangi.’
Akan tetapi, ada beberapa syarat yang telah ditetapkan oleh ulama Syafi’iyyah
sebelum sebuah kelompok itu dikatakan sebagai Bughah dan mereka boleh diperangi.
Syarat-syarat yang telah disepakati dan ditetapkan oleh ulama Syafi’iyyah adalah
berdasarkan al-Quran, Hadits dan sirah beberapa orang sahabat dimana pada saat
mereka menjadi khalifah terjadi konflik sehingga mereka harus mengambil beberapa
kebijakan untuk menangani konflik tersebut. Hal itu disebabkan bahwa, Allah S.W.T.
dan Rasul-Nya mengharamkan darah kaum muslimin, selain apa yang telah
diterangkan Allah S.W.T. dan Rasul-Nya mereka tidak diperangi selamanya kecuali
jika mereka melawan, tidak mematuhi hukum dan menghendaki perang. Jika makna-
makna ini hilang, maka mereka telah keluar dari keadaan itu selama-lamanya, kecuali
darah mereka diharamkan, sebagaimana sebelum mereka berbuat yang demikian,

memerangi mereka akan tetapi tetap menjaga hak-hak mereka.

Sedangkan Negara Malaysia merupakan negara yang menganut mazhab
Syafi’i dan berpandukan fikih Syafi’iyyah. Namun, ketentuan Undang-Undang dalam
hal menangani pelaku tindak pidana Bughah berbeda dengan apa yang ditetapkan
oleh Imam Syafi’i. Sanksi yang telah diatur dalam Undang-Undang Malaysia nampak
sedikit lebih tegas, sehingga bagi kelompok Bughah yang telah menyerah diri juga

akan diadili dan dikenakan sanksi yang setimpal dengan perbuatan mereka.

® Al-Mawardi, al-Hawi al-Kabir, (Beirut: Dar Kutub ‘Tlmiyah, t.t.), him. 104.



Untuk menyelesaikan hukum yang menyangkut dengan tindak pidana
Bughah, maka Negara Malaysia telah membuat seperangkat norma, yang dalam
Hukum Islam disebut dengan istilah Jarimah Bughah, dan dalam Undang-Undang
Malaysia dikenal dengan istilah Kanun Keseksaan (Penal Code). Dalam Kanun
Keseksaan (Penal Code) disebutkan dengan jelas bahwa tindak pidana yang
melanggar aturan yang telah ditetapkan dalam Kanun Keseksaan (Penal Code) akan
disanksi dengan hukuman mandatori. Adapun dasar hukum sanksi Bughah itu adalah
sebagaimana yang terdapat dalam Undang-Undang Malaysia Kanun Keseksaan (Akta
574) Tahun 2002 yaitu pada Bab VI: Kesalahan-Kesalahan terhadap Negara, Bab

VIA: Kesalahan-Kesalahan Berkenaan dengan Keganasan dan Bab VIB: Jenayah.

Adapun sanksi terhadap Bughah itu telah jelas diatur dalam akta 574 pada

seksyen 120B yaitu :

“Barangsiapa menjadi satu pihak dalam suatu pakatjahat jenayah bagi
melakukan suatu kesalahan yang boleh dihukum mati, pemenjaraan selama dua
tahun atau lebih hendaklah, jika tiada apa-apa peruntukan yang nyata ditetapkan
oleh Kanun ini berkenaan dengan hukuman bagi pakatjahat itu, dihukum sama
seperti seolah-olah dia telah menyubahati kesalahan itu.”™

Sebagaimana yang terdapat dalam Undang-Undang Malaysia Kanun
Keseksaan (Akta 574) sanksi mati atau penjara seumur hidup dan denda dikenakan

bagi pemberontak yang telah melanggar Seksyen 121 dan 121A Tahun 2002 yaitu

101 embaga Penyelidikan Undand-Undang, Kanun Keseksaan Akta 574, (Selangor: International Law
Book Services, 2016), him. 6.



berperang atau mencuba berperang atau menyubahati perang melawan Yang di-
Pertuan Agong atau Raja atau Yang diPertua Negeri (Seksyen 121) dan kesalahan

terhadap tubuh Yang diPertuan Agong atau Raja-raja atau Yang Dipertua Negeri.*!

Selain itu, Negara Malaysia juga telah mengatur beberapa lagi pasal di bawah
Kanun Keseksaan (Akta 574) yang membawa kepada sanksi mati mandatori seperti
kesalahan-kesalahan terhadap tubuh Yang di- Pertuan Agong (seksyen 121A),
menyubahati dahagi, jika dahagi dilakukan oleh sebab subahat itu (seksyen 132),
memberi atau mereka keterangan palsu dengan niat hendak mendapat sabitan atas
kesalahan hukum bunuh (seksyen 194), siksaan bagi kesalahan membunuh orang
(seksyen 302), menyubahati kanak-kanak atau orang gila membunuh diri (seksyen
305), penculikan (seksyen 364) dan rompak berkumpulan serta membunuh orang

(seksyen 396)."2

Atas dasar adanya perbedaan antara ketentuan hukuman terhadap Bughah
dalam mazhab Syafi’iyyah dan aturan perundang-undangan yang berlaku di
Malaysia, maka penulis merasa terpanggil untuk mengkaji lebih dalam mengenai
“Sanksi Bughah : Studi Komperatif antara Fikih Syafi’iyyah dan Akta 574 Tahun

2002 Tentang Kanun Keseksaan”.

! Lembaga Penyelidikan Undang-Undang, Kanun Prosedur Jenayah Akta 593 dan Kaedah-
Kaedah, (Selangor: International Law Book Services, 2016), him. 272.

12 Azman bin Mohd Noor, “Hukuman Mati Mandatori: Satu Analisis Menurut Pengamalan
Undang-Undang di Malaysia dan Syariah”. Jurnal Undang-Undang dan Masyarakat. him. 13-14.



1.2 Rumusan Masalah

Berdasarkan latar belakang masalah di atas, maka yang menjadi persoalan
penelitian ini adalah “bagaimana studi analisis perbandingan konsep Bughah menurut
pandangan fikih Syafi’iyyah dan Undang-Undang Malaysia Kanun Keseksaan (Akta

574) Seksyen 121 Tahun 2002.”?

1.3 Tujuan Penelitian

Dalam pelaksanaan sesuatu perkara mestilah mempunyai tujuan, demikian
juga dengan halnya penelitian ini, tujuannya adalah untuk membuat mengetahui
perbandingan konsep Bughah menurut pandangan fikih Syafi’iyyah dan Undang-

Undang Malaysia Kanun Keseksaan (Akta 574) Seksyen 121 Tahun 2002.

1.4 Penjelasan Istilah

Untuk menghindari kesalahfahaman dalam penggunaan istilah yang terdapat

dalam penelitian ini, maka penulis perlu menjelaskan istilah berikut :

1.4.1 Sanksi.

Sanksi adalah tanggungan (tindakan, hukuman, dsb.) untuk memaksa orang

menepati perjanjian atau menaati ketentuan undang-undang (anggaran dasar,



perkumpulan dsb.): dalam aturan tata tertib harus ditegaskan apa sanksinya kalau ada

anggota yang melanggar aturan-aturan itu."?
1.4.2 Bughah.

Kata Bughah berasal dari bahasa Arab, bagha artinya sama dengan kata
zalama yaitu berlaku zalim, menindas. Bughah juga berarti menginginkan sesuatu.™
Dalam ‘urf, kata tersebut memiliki arti meminta sesuatu yang tidak halal atau
melanggar hak." Jadi, Bughah dalam Islam adalah orang-orang yang keluar dari
ketaatan kepada Imam (penguasa), diiringi dengan sikap perlawanan dengan
kekuatan, berdasarkan atas suatu ta 'wil (alasan) yang dibolehkan, atau alasan yang

mengandung nilai muhtamal (kebenaran).*
1.4.3 Syafi’iyyah.

Syafi’iyyah adalah pemahaman ulama-ulama mazhab Syafi’i, termasuk imam
Syafi’i sendiri. Tokoh utama dalam mazhab ini adalah Imam Syafi’i. Nama lengkap

beliau adalah al-Imam Abu Abdullah Muhammad bin Idris al-Qurasyi al-Hasyimi al-

¥ Kamus Besar Bahasa Indonesia Pusat Bahasa Edisi Keempat (Jakarta: Penerbit PT
Gramedia Pustaka Umum, 2011), him. 1224.

4|_ihat Mahmud Yunus, Kamus Arab Indonesia, (Jakarta: PT Wadzurya, 1989), him. 260.

Y Abdul Aziz Dahlan, Ensiklopedi Hukum Islam, cet. 2, (Jakarta: Ichtiar Baru van Hoeve,
2002), him. 1091.

18 Mutiara Fahmi Razali, Pergolakan Aceh dalam Perspektif Syariat..., him. 177.
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Muththalibi ibnul Abbas bin Utsman bin Al-Syafi’i. Silsilah nasabnya bertemu

dengan kakek butut Rasulullah saw, yaitu Abdul Manaf.*’
1.4.4. Akta

Akta berarti akte atau surat ijazah, paigam, pengakuan atau kesaksian.'®
1.45 Kanun Keseksaan

Kanun Keseksaan terdiri dari dua kata yaitu kanun dan keseksaan. Adapun
kanun menurut kamus lengkap bahasa Indonesia adalah undang-undang, peraturan.™

Manakala keseksaan adalah asal kata seksa atau dera.

Kanun Keseksaan adalah sebuah Undang-Undang yang digubal (disusun)
didalam perlembagaan Malaysia dan diletakkan di bawah kanun jenayah bagi
membolehkan seseorang ini dikenakan tindakan pidana kepada pelaku di atas

kesabitan jenayah yang dilakukan.
1.5 Kajian Pustaka

Masalah yang menjadi topik pembahasan ini sudah pernah di kaji
sebelumnya. Akan tetapi, ada sisi kecil yang penulis perhatikan belum tuntas

kajiannya berkaitan dengan sanksi terhadap pelaku tindak pidana Bughah. Kajian

7 Wahbah Zuhaili, Al-Fighu al-Islam wa Adillatuh, ed. In, Figih Islam; Pengantar llmu
Figih, Tokoh-Tokoh Mazhab Figih, Niat, Thaharah, Shalat, (terj: Andul Hayyie a-Kattani, dkk), jilid
1, (Jakarta: Gema Insani, 2010), him. 44.
' Muhammad Ali, Kamus Lengkap Bahasa Indonesia Moderen, (Jakarta: Pustaka Armani, t.t.), him. 6.
9 Ibid..., him. 163.
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yang belum sempurna yang dimaksudkan oleh penulis adalah, perlu bagi penulis
untuk melihat dari sudut pandang perbedaan sanksi antara hukum pidana Islam
menurut pandangan fikih Syafi’iyyah dan Akta 574 Tahun 2002 Tentang Kanun

Keseksaan terhadap pelaku tindak pidana Bughah ini.

Tema yang hampir serupa telah diteliti sebelumnya adalah pada skripsi Dian
Dwi Ok mahasiswa Fakultas Syariah dari Universitas Islam Negeri Sultan Syarif
Kasim, Riau yang berjudul Hukuman Bagi Pelaku Tindak Pidana Bughah (studi
komperatif antara Imam Syafi’i dan Imam Abu Hanifah) pada tahun 2011. Dalam
hasil kajian pustaka yang dilakukan, penulis mendapati bahwa kajian yang dilakukan
dalam skripsi tersebut hanya menjurus kepada perbandingan dalam hukum Islam saja,
khususnya pada membandingkan antara pandangan Imam Syafi’i dan Imam Abu

Hanifah.

Oleh itu, pada skripsi ini penulis ingin membuat sebuah analisis mengenai
perbandingan antara pandangan hukum Islam, khususnya pada pendapat fikih
Syafi’iyyah dan Undang-Undang Malaysia Kanun Keseksaan (Akta 574) Seksyen
121 Tahun 2002. Kajian yang menjadi topik pembahasan ini sudah penulis temukan
dalam Undang-Undang Malaysia Kanun Keseksaan (Akta 574) Seksyen 121 Tahun
2002 yang mengatur tentang sanksi terhadap pelaku tindak pidana Bughah dan
bermacam-macam jenis kitab fikih yang membahas tentang sanksi yang layak
dikenakan terhadap pelaku tindak pidana Bughah antaranya kitab induk dalam

mazhab Imam Syafi’i yaitu kitab al- ‘Umm karya Imam Syafi’i, kitab al-Ahkam al-
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Sultaniyyah wa al-Wilayah al-Diniyyah karya Imam al-Mawardi, kitab at-Tasyri” al-

Jina’'i al-Islami karya Abdul Qadir Audah dan lain-lain lagi.

Penulis telah meneliti bahwa belum ada karya ilmiah yang membahas tentang
“Sanksi Bughah: Studi Komperatif antara Fikih Syafi’iyyah dan Akta 574 Tahun
2002 Tentang Kanun Keseksaan”. Dengan ini, penulis ingin mengkaji dengan teliti
masalah ini dan lebih menitikberatkan pada membandingkan konsep sanksi yang
dikenakan terhadap pelaku tindak pidana Bughah menurut fikih Syafi’iyyah dan Akta

574 Tahun 2002 Tentang Kanun Kesksaan.

1.6 Metode Penelitian

Setiap penelitian memerlukan metode dan teknik pengumpulan data tertentu
sesuai dengan masalah yang diteliti. Penelitian adalah sarana yang digunakan oleh
manusia untuk memperkuat, membina serta mengembangkan ilmu pengetahuan demi
kepentingan masyarakat luas.?’ Metode penelitian yang digunakan dalam skripsi

adalah deskriptif analisis komperatif.

Deskriptif adalah bertujuan untuk menggambarkan secara tepat sifat-sifat

suatu individu, keadaan, gejala atau kelompok tertentu, atau untuk menentukan

2 Soerjono Soekanto, Pengantar Penelitian Hukum, (Jakarta: Ul Press, 1986), him.3.
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penyebaran suatu gejala, atau untuk menetukan ada tidaknya hubungan antara suatu

gejala dengan gejala lain dalam masyarakat.*

Kemudian, analisis adalah suatu penyelidikan terhadap suatu peristiwa
(karangan, perbuatan, dsb) untuk mengetahui keadaan yang sebenarnya (sebab

musabab, duduk perkaranya, dsb).

Sementara komperatif pula adalah membandingkan antara dua kelompok atau
lebih?. Hal ini bertujuan untuk mendapatkan suatu kesimpulan ilmiah berdasarkan

kajian-kajian yang telah dilakukan.
1.6.1. Jenis Penelitian

Penulisan proposal ini dikategorikan dalam penelitian kepustakaan (library
research), yaitu sebuah penelitian yang menitikberatkan pada usaha pengumpulan
data dan informasi dengan bantuan segala material yang terdapat di dalam ruang
perpustakaan maupun diluar perpustakaan. Misalnya, buku-buku, majalah, naskah-

naskah, catatan-catatan, multimedia, dan lain sebagainya.?

1 Amiruddin dan H. Zainal Asikin, Pengantar Metode Penelitian Hukum, (Jakarta: Rajawali
Pers, 2010) him. 25.

%2 Kamus Besar Bahasa Indonesia Pusat Bahasa Edisi Keempat ( Jakarta ; Penerbit PT
Gramedia Pustaka Umum, 2011), him. 58.

2% Muhammad Nazir, Metodelogi Penelitian, (Jakarta: Ghalia Indonesia, 1998), him. 58.

2% Kartini Kartono, Pengantar Metodologi Riset, (Bandung: Bandar Maju, 1990), him. 33.
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1.6.2. Teknik Pengumpulan Data

Dalam penelitian ini merupakan penelitian kualitatif dengan mengunakan
pendekatan kepustakaan (library research), maka semua kegiatan penelitian ini
dipusatkan pada studi pustaka terhadap data dan buku-buku yang berkaitan dengan

permasalahan ini.

1.6.3 Data

Data yang digunakan dalam skripsi ini dibagi dua :

1. Data Primer

Yaitu sumber data utama berupa; kitab-kitab Fikih Syafi’iyyah seperti kitab
al- ‘Umm karya Imam Syafi’l dan Undang-Undang Malaysia Kanun Keseksaan (Akta

574) Tahun 2002.

2. Data Sekunder

Adapun sumber data pendukung diperoleh dengan membaca dan menelaah
buku-buku yang relevan dengan permasalahan yang dibahas dalam kajian ini seperti ,
kitab al-Ahkam al-Sultaniyyah wa al-Wilayah al-Diniyyah karya Imam al-Mawardi,
Kitab at-Tasyri’ al-Jina’i al-lslami karya Abdul Qadir Audah, kitab al-Hawi Kabir

karya al-Mawardi dan penulisan-penulisan para ahli di Malaysia.

1.6.4 Analisis Data
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Setelah semua data terkumpul, selanjutnya akan diolah dan di analisa dengan
menggunakan metode “Deskriptif Analysis Comparative” maksudnya, data hasil
analisa dipaparkan sedemikian rupa dengan cara membandingkan pendapat-pendapat
yang ada disekitar masalah yang dibahas. Dengan ini diharapkan masalah tersebut

bisa ditemukan jawabannya.

1.6.5 Teknik penulisan

Mengenai teknik penulisan yang digunakan dalam penulisan ini penulis
berpedoman pada buku panduan Penulisan Skripsi dan Laporan Akhir Studi
Mahasiswa Fakultas Syari’ah UIN Ar-Raniry Darussalam Banda Aceh Tahun 2013
dan Kementerian Agama Republik Indonesia (RI) Al-Quran dan terjemahannya oleh
Yayasan Penyelenggara Penerjemah al-Quran serta diterbitkan oleh PT. Tiga

Serangkai Pustaka Mandiri pada tahun 2015.

1.7 Sistematika Penulisan

Dalam penulisan skripsi ini, penulis membagi dalam beberapa bab dengan
harapan agar pembahasan dalam skripsi ini dapat tersusun dengan baik dan
memenuhi harapan sebagai sebuah karya ilmiah. Untuk memudahkan pembaca dalam
memahami gambaran secara menyeluruh dari rencana penulisan ini, maka penulis

memberikan sistematika beserta penjelasan garis besarnya. Dalam rencana ini terdiri
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dari empat bab penjelasan, yang mana satu dengan yang lainnya saling berkaitan,

sistematika penulisan skripsi ini sebagai berikut :

Bab Pertama, merupakan Pendahuluan. Pada bab ini meliputi latar belakang
masalah, permasalahan, tujuan penulisan, penjelasan istilah, kajian pustaka, metode
penelitian, metode pengumpulan data dan sistematika pembahasan. Bab ini
mempunyai arti penting pada penyajian penulisan sesebuah karya ilmiah, memberi

gambaran secara langsung dan jelas tentang permasalahan yang ingin penulis angkat.

Bab kedua, penulis menjelaskan tentang konsep Bughah secara umum
menurut Islam yang meliputi definisi menurut tokoh-tokoh dalam Islam. Kemudian,
penulis juga memaparkan dasar hukum yang menjadi dasar patokan oleh tokoh-tokoh
tersebut dalam menjatuhkan sanksi terhadap pelaku tindak pidana Bughah. Selain itu,
dalam bab ini, penulis juga memasukkan syarat penerapan hukuman Bughah yang

telah ditetapkan oleh tokoh-tokoh dalam Islam.

Kemudian pada bab ketiga, penulis membuat analisis antara pandangan fikih
Syafi’iyyah dan Akta 574 Tahun 2002 Tentang Kanun Keseksaan terhadap pelaku
tindak pidana Bughah menurut studi pustaka yang telah penulis analisa. Pada bab ini,
penulis memaparkan sanksi terhadap pelaku tindak pidana Bughah menurut fikih
Syafi’iyyah dan Akta 574 Tahun 2002 Tentang Kanun Keseksaan. Kemudian, penulis
membuat perbandingan antara konsep Bughah menurut fikih Syafi’iyyah dan Akta

574 Tahun 2002 Tentang Kanun Keseksaan. Setelah itu, penulis membuat sebuah
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analisa menurut sisi pandang penulis sendiri mengenai konsep Bughah menurut fikih

Syafi’iyyah dan Akta 574 Tahun 2002 Tentang Kanun Keseksaan.

Akhir sekali, bab keempat. Pada bab ini, penulis membuat suatu kesimpulan
dari keseluruhan penulisan skripsi yang telah dijalankan dan penulis sertakan sedikit

saranan mengenai tindakan yang akan diambil terhadap pelaku tindak pidana Bughah.



BAB |1
KONSEP UMUM TENTANG BUGHAH

2.1.  Definisi Bughah

Secara etimologi, kata Bughah berasal dari bahasa Arab, % (bagha)
artinya sama dengan kata al zalama) yaitu berlaku zalim, menindas.?® Bughah
juga berarti menginginkan sesuatu.”* Dalam ‘wf, kata tersebut memiliki arti
meminta sesuatu yang tidak halal atau melanggar hak.”> Abdul Qadir Audah
dalam kitabnya: al-Tasyri’ a/-Jina’i al-Islami, menyatakan Bughah secara bahasa
adalah menuntut suatu. Seperti perkataan: “Saya menyerangnya apabila saya
menuntutnya.”*®

Menurut Amir Syarifuddin, Bughah secara bahasa berarti menuntut
sesuatu. Dalm penggunaan bahasa sehari-hari dan dalam makna al-Quran terdapat
beberapa kali kata tersebut ditemukan dengan makna yang sama, yaitu menuntut
sesuatu.?’

Dalam kamus bahasa Indonesia, istilah Bughah tampak belum diserap,

namun Bughah sering diartikan sebagai pemberontakan.”® Sedangkan istilah

pemberontak yang asal katanya berontak, artinya melawan, tidak mau menurut

2 Abu Husin Ahmad bin Faris bin Zakariya al-Ghazwini ar-Razi, Mu jam Magayis al-
Lughah Juz I, (Beirut: Darul Fikr, 1979), him. 271.

2|_ihat Mahmud Yunus, Kamus Arab Indonesia..., him. 260.

ZAbdul Aziz Dahlan, Ensiklopedi Hukum Islam, cet. 2, (Jakarta: Ichtiar Baru van Hoeve,
2002), him. 1091.

% Abdul Qadir Audah, al-Tasyri’ al-Jina’i al-Islami Mugaran bi al-Qanun al-Wad"i, ed.
In, Ensiklopedi Hukum Pidana Islam, (terj; Tim Thalisah), jilid 4, (Bogor: Kharisma Ilmu, t.t.),
him. 88.

2" Amir Syarifuddin, Garis-Garis Besar Figih, cet. 3, (Jakarta: Kencana Prenada Media
Group, 2010), him. 310.

%Dian Dwi Ok Putra, “Hukuman bagi Pelaku Tindak Pidana Bughat”. Jurnal Media
Islam dan Hukum. Vol. 1, No. 2, Juni 2011, him. 27.

18
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perintah, melawan pemerintah (kekuasaan dan sebagainya) secara serentak. Kata
pemberontak sendiri berarti orang yang melawan atau menentang kekuasaan yang
sah, pendurhaka, atau orang yang sifatnya suka memberontak (melawan).?
Berangkat dari makna bahasa di atas, makna kata Bughah asalnya untuk
semua yang dituntut dan semua yang diberontak. Makna yang tepat di sini yaitu
memberontak dengan melawan pemerintah (kekuasaan dan sebagainya) secara
serentak, atau rang yang melawan atau menentang kekuasaan yang sah. Definisi
pertama dapat dilihat dari rumusan yang dinyatakan oleh empat Imam Mazhab.
Menurut mazhab Hanafi, Bughah adalah keluar dari ketaatan kepada imam
(kepala negara) yang sah dengan cara dan alasan yang benar. Menurut mazhab
Maliki, Bughah sebagai tindakan menolak untuk tunduk dan taat kepada orang
yang kepemimpinannya telah tetap dan tindakannya bukan dalam maksiat, dengan
cara menggulingkannya, dengan menggunakan alasan (¢za 'wil). Dengan kata lain,
Bughah adalah sekelompok orang muslim yang berseberangan dengan imam
(kepala negara) atau wakilnya, dengan menolak hak dan kewajiban atau maksud
menggulingkannya. Menurut mazhab Syafi’i, Bughah adalah orang-orang Islam
yang tidak patuh dan tunduk kepada pemimpin tertinggi negara dan melakukan
suatu gerakan massa yang didukung oleh suatu kekuatan dengan alasan-alasan

mereka sendiri. Menurut mazhab Hanbali, Bughah adalah ketidakpatuhan

®Tim Pustaka Phoenix, Kamus Besar Bahasa Indonesia, cet. 3, (Jakarta: Pustaka
Phoenix, 2009), him. 105.
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terhadap pemimpin negara sekalipun pemimpin itu tidak adil dengan
menggunakan suatu kekuatan dengan alasan-alasan sendiri.*°
Empat rumusan ulama mazhab di atas secara umum memiliki kesamaan,
yaitu diarahkan pada makna seseorang atau sekelompok orang yang memberontak
dan menolak pemerintahan yang ada. Namun, empat definisi di atas juga memiliki
perbedaan mendasar. Mazhab Hanafi lebih bersifat umum, yaitu semua orang
yang melakukan perlawanan pada pemerintah. Mazhab Maliki dan Syafi’i lebih
khusus lagi, yaitu pemberontakan yang dilakukan kaum muslim terhadap satu
pemerintahan, dengan menggunakan alasan-asalan pembenar, dengan maksud
menggulingkan pemerintahan atau imam yang sah. Sedangkan mazhab Hanbali,
makna yang ditekankan adalah ketidakpatuhan terhadap pemimpin, baik
pemimpin yang adil atau fasik.
Selain definisi di atas, terdapat definisi lain, yaitu:
1. Menurut Abdul Qadir Audah, Bughah adalah perbuatan melawan hukum
dengan memberontak pemerintah yang ada (sah), dengan tujuan menurunkan,
menggulingkan, untuk mengganti dengan pemerintah yang baru berdasarkan

alasan-asalan.®

¥ Ahmad Wardi Muslich, Hukum Pidana Islam, (Jakarta: Sinar Grafika, 2001), him. 111.
Empat definisi ulama mazhab di atas juga dirinci dalam Abdul Qadir Audah, al-Tasyri’ a/-Jina'i...,
him. 93.

! Abdul Qadir Audah, al-Tasyri’ al-Jina’i..., him. 95.
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2. Menurut Wahbah Zuhaili, Bughah adalah perbuatan sekumpulan dan
segolongan umat Islam yang memberontak untuk menentang dan menderhaka
(melawan) kepada ulil amri.

3. Menurut menurut Yusuf al-Qaradhawi, Bughah adalah sekelompok orang
muslim yang melakukan pemberontakan terhadap imam atau pemerintah yang
sah, dengan cara memisahkan diri, tidak mentaati perintah imam atau menolak
kewajiban yang dibebankan kepada mereka.*

4. Menurut al-Jazairi, Bughah atau ahl al-baghyi adalah kelompok orang yang
mempunyai kekuatan yang memberontak imam karena alasan yang rasional,
misalnya mereka mengira imam telah kafir, atau mengira imam telah curang
atau zalim, kemudian mereka menjadi radikal, menolak untuk taat kepada
imam, dan keluar dari ketaatan kepadanya.®*

Dari beberapa pengertian di atas penulis dapat menyimpulkan bahwa
Bughah adalah sekelompok orang yang menentang pemerintahan yang sah dengan
cara melawan hukum untuk menggulingkan pemerintahan tersebut. Suatu
perbuatan yang dapat dikategorikan sebagai Bughah apabila ada penolakan untuk
menjalankan kewajiban sebagai warga negara, dan adanya maksud untuk

menggulingkan pemerintahan yang sah dengan melakukan aksi Bughah.

%Wahbah Zuhaili, al-Figh al-Islami wa Adillatuhu, ed. In, Fikih Islam: Jihad,
Pengadilan dan Mekanisme Mengambil Keputusan, dan Pemerintahan dalam Islam (terj: Abdul
Hayyie al-Kattani, dkk), jilid 8, (Jakarta: Gema Insani, 2011), him. 208.

Byusuf al-Qardhawi, Hadyu al-Islam Fatawa Mu’asirah, ed. In, Fatwa-Fatwa
Kontemporer, (terj: Abdul Hayyie al-Kattani, dkk), (Jakarta: Gema Insani, 2001), him. 746.

%Abu Bakar Jabir al-Jazairi, Minhaj al-Muslim, ed. In, Minhajul Muslim: Pedoman
Hidup Seorang Muslim, (terj: Ikhwanuddin Abdullah dan Taufig Aulia Rahman), (Jakarta: Ummul
Qura, 2014), him. 989.
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2.2. Dasar Hukum Bughah

Bughah adalah salah satu tindakan dan perbuatan yang dilarang dalam
Islam. Sebab, ia masuk sebagai salah satu bentuk pembangkangan. Terhadap
larangan Bughah ini, ulama mengutip beberapa dalil hukum sebagai dasar Islam
melarang Bughah. Adapun dalil hukum normatif yang ikut digunakan secara luas
oleh ulama fikih sehubungan dengan perbuatan pidana Bughah ketentuan surat al-

Hujarat ayat 9:

2__a0

afae o sloa A <. 2% 4 a0 aga Ei 0 aant - 2, - 513 P
GOAYT e ghad) Caag (8 Wi | sAlal |8 fpiaall G i o)

= 2 >
z w1

> a. ¢ saawa f2oa _Tx <z zle £ 73 “ . g Fo © ‘
J3 g | ALl s ol jal ) 208 (s ad il ) sliss
Coladall Lo 1 &) 51

Artinya: “Dan kalau ada dua golongan dari mereka yang beriman itu berperang
hendaklah kamu damaikan antara keduanya! tapi kalau yang satu
melanggar Perjanjian terhadap yang lain, hendaklah yang melanggar
Perjanjian itu kamu perangi sampai surut kembali pada perintah Allah.
kalau Dia telah surut, damaikanlah antara keduanya menurut keadilan,
dan hendaklah kamu Berlaku adil; Sesungguhnya Allah mencintai
orang-orang yang Berlaku adil. ” (QS. Al-Hujarat: 9).

Dilihat dari ashbab al-nuzul-nya, ayat di atas berkaitan dengan riwayat di
mana terjadi pertengkaran antara dua kumpulan orang mukmin, yaitu Abdullah
bin Ubay dari bani Aus sementara sekumpulan lagi yaitu Abdullah bin Abi
Rawahah dari bani Khazraj. Kedua-duanya dikenal sebagai kaum Ansar yang

membantu perjuangan Rasulullah S.A.W. di Madinah. Pertengkaran mulut antara
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mereka menjadi besar. Dalam keadaan tersebut ayat ini diturunkan dan

Rasulullah S.A.W. membacakan kepada mereka lantas mereka terus berdamai.®
Ayat di atas mengandung maksud orang-orang yang berselisih, dan

memberontak termasuk pada pemerintah, jalan yang diberikan adalah melakukan

perdamaian.®® Ayat 10 surat al-Hujarat juga menjadi dasar hukum Bughah, yaitu:
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Artinya: “Orang-orang beriman itu Sesungguhnya bersaudara. sebab itu
damaikanlah (perbaikilah hubungan) antara kedua saudaramu itu dan

takutlah terhadap Allah, supaya kamu mendapat rahmat.” (QS. Al-

Hujarat: 10).

Menurut Ibn Taimiyah, dalam kitab al-Siyasah al-Syar iyyah seperti dikuti
oleh Riswadi, bahwa ayat ini merupakan jawaban atas ayat sebelumnya. Surat al-
Hujarat ayat 10 menjadi penguat dalam merespon penyelesaian konflik internal
(sesama mukmin) dengan cara berdamai. Untuk itu antara ayat 9 dan 10 surat al-
Hujarat memiliki hubungan sebab yang sama berkaitan dengan penyelesaian
perkara perbuatan pidana Bughah.*’

Dilihat dari makna kedua ayat tersebut, dapat dimengerti bahwa titik tekan

siapa saja (sekiranya) di kalangan mukmin yang bersaudara terlibat pertikaian,

*Mengenai sebab-sebab turunnya surat al-Hujarat ayat 9 tersebut, Wahbah Zuhaili
menyebutkan minimal ada enam riwayatt, salah satunya riwayat tersebut di atas. Lihat dalam
Wahbah Zuhaili, al-Tafsir al-Munir: fi al- ‘4gidah wa al-Syari’ah wa al-Manhaj, ed. In, Tasfir al-
Munir, (terj: Abdul Hayyie al-Kattani, dkk), jilid 4, (Jakarta: Pustaka al-Kautsar, 2011), him. 230-
231.

*3aid Hawwa, al-Islam, ed. In, al-Islam, (terj: Abdul Hayyie al-Kattani, dkk), (Jakarta:
Gema Insani, 2004), him. 366.

$"Riswadi, “Perbuatan Pidana Bughah dalam Hukum Pidana Islam”. Jurnal al-Syari’ah.
Vol. 3, No. 3, Februari 2010, him. 415.



24

maka pertikaian tersebut berhak didamaikan oleh kalangan lainnya yang tidak
terlibat pertikaian. Demikian juga bagi segolongan orang yang melakukan
perlawanan terhadap pemerintah, memberontak dengan tujuan untuk
menggulingkan pemerintahan yang ada, maka pemerintah hendaknya menasihati,
dan melakukan perdamaian. Wahbah Zuhaili menyebutkan, pemerintah wajib
melakukan perdamaian atas sekelombok Bughah, hal ini sebagai realisasi atas,
ketentuan surat al-Hujarat sebelumnya.®

Selain dua ayat di atas, surat al-Nisa’ ayat 59 juga menjadi dasar hukum

Bughah, vyaitu:

P

. Al ~‘~.~ 1&:}. 537 a/‘“, P RS A £ ,§‘ ° 4 [T < L o /551
& &e 58 g aSie 2V (515 JanDll | saadal s A | saadal 133l Cpdll Lo
Toxac ot TLEF AL 2 AR R seyi. §2 0 5, daz Lo
Oraly 5oa el JANT Bl Al § siei 35S () J gl s ) () 55308 £ 05
Artinya: “Hai orang-orang yang beriman, taatilah Allah dan taatilah Rasul
(Nya), dan ulil amri di antara kamu. kemudian jika kamu berlainan
Pendapat tentang sesuatu, Maka kembalikanlah ia kepada Allah (Al

Quran) dan Rasul (sunnahnya), jika kamu benar-benar beriman kepada

Allah dan hari kemudian. yang demikian itu lebih utama (bagimu) dan
lebih baik akibatnya. ” (QS. Al-Nisa’: 59).

Ayat di atas lebih kepada solusi yang dijelaskan oleh Allah agar dalam
perbedaan pendapat, termasuk sekelompok orang yang berbeda pendapat dengan
pemerintah harus dikembalikan kepada al-Quran dan sunnah. Bagi kelompok

Bughah, juga harus mengembalikan apa yang diperselisinkan kepada al-Quran

®|jhat dalam Wahbah Zuhaili, al-Tafsir al-Munir..., him. 233. Dimuat juga dalam
Wahbah Zuhaili, al-Fighu asy-Syafi’i al-Muyassar,ed. In, Figih Imam Syafi’i: Mengupas Masalah
Fighiyyah Berdasarkan al-Quran dan al-Hadis, (terj: Muhammad Afifi & Abdul Hafiz), cet. 2,
Jilid 3, (Jakarta: al-Mahira, 2012), him. 398.
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dan sunnah, sehingga pemberontakan dan kehendak ingin menggulingkan
pemerintah yang sah dapat dihindari.

Sementara itu, hadis Rasulullah S.A.W. juga menjadi dasar hukum
larangan Bughah. Di antaranya yaitu hadis riwayat Bukhari dari Abu Bakar bin
Naft’, yaitu:
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Artinya: “Telah menceritakan kepadaku Abu Bakar bin Nafi’ dan Muhammad bin
Basyar. Berkata Ibnu Nafi’ telah menceritakan kepada kami Gahndur,
dan berkata Ibnu Basyar telah menceritakan kepada kami Muhammad
bin Ja'far, telah menceritakan kepada kami Sya’bah, dari Ziyad ibn
‘llaqah, dia berkata: Aku mendengar ‘Arfajah pernah berkata: Aku
pernah mendengar Rasulullah s.w.a., bersabda: Sesungguhnhya akan
terjadi berbagai fitnah dan hal-hal yang baru. Barang siapa yang

memecah belah urusan umat setelah bersatu, maka pukullah ia dengan
pedang, siapa pun dia orang-nya.” (HR. Bukhari).

Kemudian, hadis riwayat Baihagi dari Abu Bakar Abi Syaibah, yaitu:
e S35 R Sl e o el WS AR o 08 S
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%Imam Abi ‘Abdillah Muhammad bin Isma’il bin Ibrahim bin Mughirah al-Bukhari,
Shahih Bukhari, juz 7, (Beirut: Dar al-Kutub al-‘Ulumiyyah, 1992), him. 319.

“°Abu Bakar Ahmad bin Husain bin ‘Ali al-Baihagi, Sunan Al-Kubra, jilid 6, (Beirut: Dar
al-Kutub al-‘Ulumiyyah, 1994), hlm. 426.
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Artinya: “Telah menceritakan kepada kami Abu Bakar Abi Syaibah, telah
menceritakan kepada kami Hafs bin Ghiyas dan Abu Mu’awiyah, dan
Waki’, dari al-A’mashi, dari Abdullah bin Murrah, dari Masruq, dari
Abdullah bin Mas 'ud berkata: Rasulullah S.A.W., bersabda: Tidaklah
halal darah seorang muslim yang telah bersaksi bahwa tiada Tuhan
melainkan Allah, dan Nabi sebagai utusan Allah, kecuali salah satu
dari tiga sebab berikut ini: Berzina setelah muhsan (kawin), membunuh
secara sengaja, dan orang yang meninggalkan agama serta
memisahkan diri dari jama’ah.” (HR. Baihaqi).

Hadis di atas merupakan dua di antara hanya hadis yang membicarakan
tentang Bughah. Menurut kesepakatan ulama, baik salaf maupun khalaf, Bughah
adalah salah satu tindak pidana yang dilarang dalam Islam.** Dengan demikian,
dalam Islam perbuatan tersebut dilarang dan membahayakan sistem pemerintah
yang ada. Untuk mengantisipasinya, maka pemerintah diwajibkan untuk

melakukan jalan damai dengan pihak yang masuk dalam sekumpulan Bughabh.

2.3.  Sanksi Bagi Bughah

Perlu dicermati, meski Bughah adalah perbuatan pidana dan dapat
dihukum berdasarkan ketentuan sebagaimana akan dijelaskan nanti, namun pihak
atau sekolompok kaum muslim yang melakukan Bughah tersebut tidaklah
dihukum fasiq atau kafir. Para ulama juga melarang membunuh tawanan Bughah,
menyerang ketika mereka melarikan diri, dan merampas harta-harta mereka.
Bughah tidak dihukumkan kafir. Mereka adalah kumpulan orang mukmin yang
melakukan kezaliman. Sebagaimana penuturan Wahbah Zuhaili dalam kitab: al-

Tafsir al-Munir, bahwa pelaku Bughah tidak digolongkan sebagai orang yang

“sayyid Sabig, al-Figh al-Sunnah, ed. In, Figih Sunah, (terj: Asep Sobari), jilid 3,
(Jakarta: al-I’tishom, 2011), hlm. 142. Kesepakatan ulama tentang larangan Bughah juga
disinggung dalam Makhrus Munajat, Hukum Pidana Islam di Indonesia, (Yogyakarta: Teras,
2009), him. 274.
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fasik atau kafir, karena mereka tergolong masih beriman. Dasarnya yaitu mengacu
pada ketentuan surat al-Hujarat sebelumnya, yaitu bagian awal ayat 9 yeng

berbunyi:
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Artinya: “Dan kalau ada dua golongan dari mereka yang beriman itu

berperang....” (QS. Al-Hujarat: 9).

Demikian juga merujuk pada perkataan Ali bin Abi Thalib r.a: “Saudara
kita melampau kepada kita sedangkan mereka salah dengan apa yang mereka
lakukan, mereka menggunakan takwil”.*?

Atas dasar itulah, sekumpulan Bughah bukanlah orang-orang kafir, tetapi
masih beriman. Mereka hanyalah salah berikut dengan kesilapan atas pendapat
dan alasan mereka yang memberontak. Dengan demikian, dapat dipahami satu sisi
Bughah dilarang dan masuk dalam tindak pidana, di sisi lain mereka bukanlan
orang-orang kafir yang jelas kesesatannya.

Terkait dengan sanksi bagi pelaku Bughah, para ulama menetapkannya
yaitu diperangi. Namun, terhadap langkah yang tepat untuk memerangi pelaku
Bughah masih terjadi perbedaan pendapat ulama.

Merujuk kepada pendapat al-Mawardi yang dimuat dalam kitabnya: al-

Ahkam al-Sulraniyyah wa al-Wilayah al-Diniyyah,"® maka pembebanan

“>Wahbah Zuhaili, al-Tafsir al-Munir..., him. 234

**Imam al-Mawardi, al-Ahkam al-Sulsaniyyah wa al-Wilayah al-Diniyyah, ed. In, Hukum
Tata Negara dan Kepemimpinan dalam Takaran Islam, (terj; Abdul Hayyie al-Kattani dan
Kamaluddin Nurdin), (Jakarta: Gema Insani, 2000), him. 110.
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tanggungjawab perbuatan pidana Bughah atau penetapan sanksi bagi pelaku
Bughah hanya melihat pada tingkat bagaimana dampak perbuatan tersebut.
Artinya, apakah perbuatan pelaku Bughah sudah mengarah pada tahap peperangan
atau hanya sebatas ancaman saja. Oleh karena itu, kedua motif perbuatan pidana
tersebut (antara peperangan dan ancaman) menjadi keharusan untuk dibedakan.
Sekiranya perbuatan tersebut belum mengarah kepada peperangan, yakni sebatas
ancaman saja maka konsekuensi yang ditempuh cukup diberikan peringatan saja
dan dianggap sebagai jarimah biasa, dalam arti perbuatan tersebut bukan
persoalan politik.

Al-Mawardi menambahkan sekiranya kejahatan itu ada, seperti pencurian
maka perbuatan itu harus dihukum dengan delik pencurian. Begitu juga apabila
pelaku Bughah merampas harta milik orang lain, maka wajib atasnya melakukan
ganti rugi. Kendati perbuatan pelaku Bughah itu sebatas ancaman, maka
tanggungjawab pidana yang dimaksud tetap berlaku meskipun tidak dipandang
atas dasar pemberontak. Namun jika perbuatan tersebut sudah mengarah pada
tingkat peperangan, maka al-Mawardi berpendapat harus diperangi, karena
perbuatan itu sebagai maksiat.**

Berangkat dari pendapat di atas, maka jelas tujuan memerangi pelaku
Bughah di sini semata-mata untuk menghilangkan sikap perlawanan mereka.
Pilihan penyerangan kepada kelompok Bughah (oleh pemerintah) disesuaikan
berdasarkan situasi perang, dan jika perang itu dianggap selesai, maka perlawanan

atau tindakan perang harus dihentikan.

*Imam al-Mawardi, al-Ahkam al-Sulzaniyyah..., him. 110.
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Pendapat al-Mawardi tersebut di atas jelas dikatakan menghukum para
pelaku dengan memeranginya dilihat dari kondisi ancaman yang dilakukan. Hal
ini tampak sama seperti pendapat ulama yang lebih dulu, yaitu Imam Abu
Hanifah. Menurut mazhab Hanafi, seperti dikutip oleh, Dian Dwi Ok Putra,
hukuman itu dapat dijatuhkan bagi para pelaku tindak pidana Bughah jika telah
tampak persiapan strategi, seperti penuntutan terhadap Imam, sebab Bughah
berarti menuntut, yaitu menuntut sesuatu yang tidak adil menurut pihak penuntut.
Untuk itu, pelaku Bughah tidak dapat dan tidak boleh dihukum sebelum mereka
memulai dan menuntut dan telah mengancam. Jika kelompok Bughah telah
mengancam dan membahayakan pemerintahan, maka penguasa boleh memerangi
pelaku tindak pidana Bughah.*

Sementara itu menurut Saleh Fauzan, setiap perbuatan yang bersifat
menyerang dan ditujukan kepada penguasa atau wakil-wakilnya dengan maksud
hendak merampas kemerdekaannya, ataupun menjadikan mereka itu tidak berdaya
ataupun tidak cakap untuk memerintah maka hal itu disebut dengan Bughah.
Dalam hal ini mereka wajib diperangi. Tentu saja perlakuan terhadap mereka ini
berbeda dengan perlakuan terhadap orang-orang musyrik. Lebih lanjut dikatakan
bahwa memerangi kelompok Bughah hanya diperbolehkan jika mereka
menyerang lebih dulu, menentang, dan merencanakan serangan. Jika mereka tidak

memenuhi kriteria di atas, mereka tidak masuk dalam golongan yang boleh

**Dian Dwi Ok Putra, “Hukuman bagi Pelaku Tindak Pidana Bughat”. Jurnal Media
Islam dan Hukum. Vol. 1, No. 2, Juni 2011, him. 65.
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diperangi. Jika mereka telah keluar dari kriteria tersebut, berarti darah mereka
tidak halal lagi.*°

Dasar hukum pelaku Bughah diperangi yaitu hadis riwayat Bukhari dari
Abu Hurairah, yang menyatakan bahwa orang yang telah memberikan
kepercayaan kepada imam (pemimpin) dengan sepenuh hati, maka hendaklah
pemimpin tersebut ditaati. Namun, bagi orang lain yang menentang dan
melawannya, maka perangi. Orang tersebut mati dalam keadaan jahiliyah. Adapun

bunyi hadisnya yaitu:
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Artinya: “Dari Abu Hurairah, bahwa barangsiapa yang keluar dari ketaatan
(kepada khalifah) dan memisahkan diri dari jamaah kemudian mati,

maka matinya adalah mati jahiliyyah.” (HR. Bukhari).

Hadis di atas mengharuskan bagi tiap orang agar taat kepada
penguasa/pemimpin. Prinsip ketaatan terhadap penguasa yang sah merupakan
salah satu hal penting dalam kepemimpinan. Ketaatan di sini bisa bermakna tidak
keluar untuk mengangkat senjata, meskipun tidak sesuai dengan aspirasinya.
Prinsip ketaatan ini untuk menjaga kelangsungan sistem sosial agar tidak terjadi

anarki.

*3aleh al-Fauzan bin Fauzan, al-Mulakhkhas al-Figh, ed. In, Ringkasan Fikih Lengkap,
(terj; Asmuni), (Jakarta: Gema Insani, 2005), him. 501.

“"Imam Abi ‘Abdillah Muhammad bin Isma’il bin Ibrahim bin Mughirah al-Bukhari,
Shahih Bukhari..., juz 7, him. 319.
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Namun begitu, seorang pemimpin tidak boleh ditaati apabila
memerintahkan kepada kemaksiatan. Sehingga hal yang wajib dilakukan oleh
setiap muslim adalah amar makruf nahi munkar. Kritik kepada pemerintah bisa
jadi salah satu bentuk amar makruf nahi munkar dan sarana mengingatkan bagi
pemimpin, Sebab pemimpin juga memiliki hak untuk diingatkan dan didoakan.
Selain itu, aksi tunjuk rasa dan demonstrasi juga termasuk bentuk kritik dan
mengingatkan pemimpin, bukan merupakan bentuk Bughah.

Menurut Wahbah Zuhaili, hukum memberontak terhadap imam/amir
adalah haram atau tidak boleh. Setiap perbuatan yang bersifat menyerang dan
ditujukan kepada presiden atau wakilnya dengan maksud hendak merampas
kemerdekaannya, ataupun menjadikan mereka itu tidak berdaya ataupun tidak
cakap untuk memerintah maka hal itu disebut dengan Bughah. Jika kelompok
Bughah melakukan peperangan, maka mereka masuk dalam golongan yang boleh
diperangi.*®

Berangkat dari uraian di atas, maka dapat dinyatakan bahwa Bughah
merupakan perbuatan yang dilarang dalam agama Islam, karena Islam
menganjurkan agar taat kepada Allah, Rasul dan pemimpin yang ada. Pemimpin
dalam hal ini sebagai pihak yang melayani masyarakat, hendaknya ditaati, dan
tidak melakukan pemberontakan, apalagi sampai pada tahap untuk
menggulingkan pemerintahan yang sah.

Mengenai hukuman pelaku Bughah dalam Islam yaitu diperangi. Sebelum

melakukan peperangan terhadap pelaku, terlebih dahulu harus dapat dianalisa

*®Wahbah Zuhaili, al-Figh al-Syafi ’i...,hlm. 247.
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sejauhmana pergerakan, rencana, dan langkah-langkah yang ditempuh kelompok
Bughah. Pemerintah baru dapat memerangi kelompok Bughah ketika sebelumnya
telah dilakukan jalan damai. Kemudian jika kemerdekaan dan hak-hak bangsa
telah terancam, baik kemerdakaan atas keutuhan pemerintahan, maupun
kemerdekaan masyarakat yang ada disekitar, misalnya pelaku Bughah telak
melakukan tindakan pengahncuran sarana prasana pemerintahan, maka langkah
peperangan dapat dilakukan oleh penguasa.

2.4.  Syarat Penerapan Hukuman Bughah

Telah disebutkan, Bughah merupakan sekelompok kaum muslimin yang
menentang kekuasaan imam dan mereka tidak tunduk terhadap perintahnya dan
menolak menunaikan hak yang berhubungan dengan harta benda, baik hak Allah
S.W.T., hak setiap individu sebagai manusia atau hak lainnya. Islam melarang
melakukan tindak pidana Bughah, namun mereka tidak disebut kafir dan tidak
bisa disamakan sebagai orang-orang kafir.

Menurut Ahmad Hanafi, Bughah termasuk jarimah politik, yang dapat
mengancam otoritas politik dan sistem sosial yang sah. Aksi Bughah menyusup di
dalam tubuh pemerintahan, atau tindakan melawan pemegang kendali
pemerintahan terutama terhadap imam itu sendiri. Ini diakibatkan dari lahirnya
sikap menentang di dalam melaksanakan kewajiban yang berhubungan dengan
hak Allah maupun yang berhubungan dengan hak manusia.”® Atas dasar itu,
timbul gerakan untuk menggantikan pemerintahan yang sah, akibatnya adalah

kebolehan memerangi para pemberontak.

49 A. Hanafi, Asas-Asas Hukum Pidana Islam..., him. 19.
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Menurut Ahmad Fathi Bahansi, seperti dikutip oleh Dian Dwi Ok Putra,
bahwa orang-orang atau golongan yang masuk sebagai kelompok Bughah ada
empat, yaitu™;

1. Golongan yang keluar dari imam tanpa alasan.

2. Golongan yang keluar dari imam dengan adanya alasan yang kuat dan mereka
itu bukan menolak kewajiban, akan tetapi tidak melakukan kewajiban.

3. Golongan khawarij yang mengkafirkan Ali r.a, dan Usman r.a.

4. Golongan yang tidak mentaati imam dengan alasannya yang kuat dan berusaha
mempersiapkan kekuatan. Mereka inilah yang disebut dengan Bughah.

Terkait dengan kelompok tersebut, maka syarat yang harus dipenuhi
sehingga dapat diterapkan hukuman bagi kelompok Bughah ada empat, yaitu:
Pertama, suatu kelompok mempunyai kekuatan yang dapat mengancam eksistensi
pemerintahan. Kedua, kelompok tersebut harus dapat dibuktikan mengenai
keluarnya dari kekuasaan pemerintah, misalnya tidak ingin mengikuti dan tunduk
pada pemerintahan yang sah. Ketiga, kelompok Bughah memiliki dalil dan alasan-
alasan sehingga melakukan pemberontakan. Keempat, sebelum mengambil
langkah memerangi kelompok tersebut, penguasa atau pemerintah harus

melakukan jalan perdamaian.®

% Ahmad Fathi Bahansi, al-Uqubah fi al-Figh al-Islami, dimuat dalam Dian Dwi Ok
Putra, “Hukuman bagi Pelaku Tindak Pidana Bughat”. Jurnal Media Islam dan Hukum. Vol. 1,
No. 2, Juni 2011, him. 65.

>’ Abdul Qadir Audah, al-Tasyri’ al-Jina’i..., him. 95: Mengenai syarat pertama tentang
kelompok Bughah mempunyai kekuatan yang dapat mengancam eksistensi pemerintahan menjadi
syarat utama dapat dilakukannya peperangan terhadap kelompok tersebut, hal ini sebagaimana
telah diungkap oleh Ibnu Qayyim al-Jauziyyah. Lihat dalam Ibnu Qayyim al-Jauziyyah, Zad al-
Ma’ad fi Hadyi Khair al-‘Ihad, ed. In, Zadul Ma’ad; Panduan Lengkap Meraih Kebahagiaan
Dunia Akhirat, (terj: Masturi llham, dkk), jilid. 7, (Jakarta: Pustaka al-Kautsar, 2008), him. 25.
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Mengenai syarat ketiga tersebut, perlu dijelaskan bahwa mereka
mempunyai dasar argumen yang sempurna, dasar itu yang membuat mereka yakin
bahwa memberontak terhadap imam dan menolak menunaikan hak yang dihadapi
mereka hukumnya boleh. Sebab, orang yang memberontak tanpa disertai dasar
argumen disebut melawan kebenaran. Sayyid Sabiq menyebutkan, persyaratan
untuk dikatakan sebagai kaum Bughah, yaitu keluar dari taat kepada pemerintah
yang adil yang diwajibkan Allah atas kaum muslimin sebagai waliul amri. Tidak
taat tersebut sebab mereka mempunyai dalil yang menurut tafsirannya dapat
dibenarkan.>

Dengan terpenuhinya semua syarat tersebut di atas, maka pelaku Bughah
dapat dikenakan hukum, vyaitu pemerintah wajib memeranginya. Tujuan
memerangi pelaku Bughah ini yaitu semata-mata untuk menghilangkan sikap
perlawanan, memberikan pelajaran kepada masyarakat umum. Pilihan
penyerangan kepada kelompok Bughah (oleh pemerintah) disesuaikan
berdasarkan situasi perang, jika perang itu dianggap selesai, maka perlawanan
atau tindakan perang harus dihentikan. Begitu juga dengan tingkat jaminan
keselamatan bagi pelaku Bughah adalah suatu keharusan dan menjadi
pertimbangan yang dianggap penting.

Menurut Abu Bakar Jabir al-Jazairi, langkah-langkah yang harus
dilakukan pemerintah terhadap kelompok Bughah adalah™ :

1. Imam mengirim surat, menghubungi dan bertanya kepada mereka alasan

mereka membenci dirinya dan alasan mereka memberontak. Jika mereka

%25ayyid Sabiq, al-Figh al-Sunnah..., him. 370.
>*Abu Bakar Jabir al-Jazairi, Minhaj al-Muslim..., him. 989.
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menyebutkan adanya kezaliman terhadap diri mereka dan orang selain mereka,
maka imam harus menghapuskan kezaliman tersebut. Jika mereka
menyebutkan salah satu subhat, maka imam menghilangkannya dengan
menjelaskan yang benar dan menyebutkan dalilnya kepada mereka. Jika
mereka kembali kepada kebenaran maka kelompok mereka diterima, dan jika
menolak kembali maka memerangi mereka menjadi kewajiban begi seluruh
kaum muslimin.

2. Jika harus memerangi mereka, maka tidak boleh menghabisinya, misalnya
menyerang dengan pesawat tempur atau dengan mariam.

Berdasarkan langkah tersebut, yang terpenting adalah melakukan jalan
damai dengan kelompok Bughah, dalam arti memberikan pengajaran kepada
mereka agar kembali ke dalam pemerintahan. Menurut al-Mawardi, sekiranya
tindakan kelompok Bughah sudah sangat membahayakan, maka dianjurkan untuk
membunuh setelah mereka tertangkap dalam peperangan.®® Dengan demikian,
penerapan hukuman kelompok Bughah sebenarnya lebih ditekankan pada situasi
dan kondisi, artinya pemerintah harus dengan jeli melihat arah perkembangan
kelompok tersebut, sejauhmana pergerakan dan rencana-rencana mereka
mengancam eksistensi pemerintahan. dengan melihat semua syarat-syarat

tersebut, di situ pula penguasa berwenang memeranginya.

>*Imam al-Mawardi, al-Ahkam al-Sulzaniyyah..., him. 110.



BAB Il1
ANALISIS PERBANDINGAN SANKSI BUGHAH MENURUT
FIKIH SYAFI'IYYAH DAN UNDANG-UNDANG MALAYSIA
DAN KANUN KESEKSAAN MALAYSIA (AKTA 574)
SEKSYEN 121 TAHUN 2002

3.1.  Sanksi Bughah Menurut Fikih Syafi’iyyah>

Sebelum bicara jauh tentang sanksi pelaku Bughah, lebih dahulu penting
dijelaskan pengertian Bughah menurut fikih Syafi’iyyah, serta syarat-Syarat,
prosedur dalam menetapkan hukuman bagi pelaku Bughah.

Dalam beberapa kitab, di antaranya kitab: Nihayatul Muhtaj, al-Muhazzab,
Kifayah al-Akhyar, dan kitab: Fathul Wahhab, sebagaimana dikutip oleh Abdul
Qadir Audah, ulama mazhab Syafi’iyyah mendefinisikan Bughah yaitu:

53 (3R a3 AL ALY s adle 7 )As SV SEAS () sallall el
Artinya: “Bughah adalah kaum muslimin yang menyalahi imam dengan jalan
memberontak kepadanya, tidak mentaatinya, atau mencegah hak yang
yang seharusnya wajib mereka tunaikan (kepada imam), dengan syarat

mereka mempunyai kekuatan (syaukah), ta’wil, dan pemimpin yang
ditaati (muthaa’) dalam kelompok tersebut ”.>

**Dimaksud “Fikih Syafi’iyyah” di sini yaitu pemahaman ulama-ulama mazhab Syafi’i,
termasuk imam Syafi’i sendiri, yaitu tentang sanksi bughah. Tokoh utama dalam mazhab ini
adalah Imam Syafi’i. Nama lengkap beliau adalah al-Imam Abu Abdullah Muhammad bin Idris al-
Qurasyi al-Hasyimi al-Muththalibi ibnul Abbas bin Utsman bin Al-Syafi’i. Silsilah nasabnya
bertemu dengan kakek butut Rasulullah saw, yaitu Abdul Manaf. Imam Al-Syafi’i dilahirkan di
Ghazzah Palestina pada tahun 150 H, bertepatan pada tahun wafatnya Imam Abu Hanifah. Pada
tahun 204 H Imam Al-Syafi’i wafat. Lihat dalam Wahbah Zuhaili, Al-Fighu al-Islam wa Adillatuh,
ed. In, Figih Islam; Pengantar Illmu Figih, Tokoh-Tokoh Mazhab Figih, Niat, Thaharah, Shalat,
(terj: Andul Hayyie a-Kattani, dkk), jilid 1, (Jakarta: Gema Insani, 2010), him. 44-46.

**Abdul Qadir Audah, al-Tasyri’ al-Jina’i al-Islami Mugaran bi al-Qanun al-Wad’i, ed.
In, Ensiklopedi Hukum Pidana Islam..., him. 106. Dimuat juga dalam Tagiyuddin al-Husaini,
Kifayatul Akhyar, (tanpa penerjemah) jilid 2, (Semarang: Mathba’ah Toha Putera, 2001), hlm. 153.
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Selain itu, Bughah juga berarti:
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Artinya: “Bughah adalah orang-orang yang keluar dari ketaatan dengan ta wil
yang fasid (keliru), yang tidak bisa dipastikan kefasidannya, jika
mereka mempunyai kekuatan (syaukah), karena jumlahnya yang
banyak atau adanya kekuatan, dan di antara mereka ada pemimpin
yang ditaati ~.>®

Atas dasar rumusan definisi di atas, Abdul Qadir Audah menyimpulkan
bahwa menurut ulama Syafi’iyah, Bughah itu pemberontakan dari suatu kelompok
orang (jama’ah), yang mempunyai kekuatan (syaukah) dan pemimpin yang ditaati

(muthaa’), dengan ta'wil atau alasan yang fasid.>’ Imam Nawawi sendiri, seperti

dikutip oleh Saleh Fauzan, bahwa apabila ada satu kelompok manusia di kalangan

orang Islam, yang menentang pemimpin yang dilantik dan enggan menunaikan
hak dan kewajiban kepada pemimpin tersebut, maka ia disebut dengan Bughah
sierta hukuman dapat dikenakan kepada mereka.®

Berangkat dari makna di atas, maka dapat diketahui syarat-syarat satu
kelompok dikatakan sebagai Bughah dalam fikih Syafi’iyyah harus ada empat,
yaitu:

1. Kaum muslimin yang menyalahi imam, yaitu dengan jalan memberontak, tidak

taat.

2. Ta’wil yang fasid.

3. Mempunyai kekuatan.

**Abdul Qadir Audah, al-Tasyri’ a/-Jina'’i..., him. 106.
> Abdul Qadir Audah, al-Tasyri’ al-Jina'i..., him. 119.
*#Saleh al-Fauzan bin Fauzan, al-Mulakhkhas al-Figh..., him. 530.
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4. Ada individu yang ditokohkan sebagai pemimpin yang ditaati.

Syarat pertama di atas bermaksud bahwa kelompok yang dapat dikatakan
sebagai Bughah adalah haruslah orang muslim yang tidak taat pada pemerintah.
Sedangkan orang non muslim masuk dalam istilah kafir. Jika kafir tersebut berada
dalam wilayah Islam dan tunduk atas sistem pemerintahan Islam, maka disebut
sebagai kafir zimmi, jika tidak tunduk maka wajib diperangi karena mereka masuk
dalam kafir harb.”

Mengenai syarat kedua di atas, fa 'wil yang dimaksud adalah alasan-alasan
yang digunakan oleh kelompoh Bughah sehingga ia menentang pemerintahan
yang ada. Dalam hal ini, 7a’wil mereka tidak diterima secara hukum, misalnya
alasan ketidakadilan yang kenyataannya pemerintah justru berlaku adil. Selain itu,
alasan lainnya seperti menggunakan dalil al-Quran dan hadis untuk memperkuat
argumen mereka untuk memberontak, padahal dalil yang digunakan sama sekali
tidak relevan dan tidak tepat, atau mempunyai penafsiran yang salah terhadap nas.
Hal inilah yang diungkapkan oleh Abdul Qadir Audah, sementara dari kalangan
Mazhab Hanbali, ¢a’wil kelompok Bughah tidak mesti fasid.®® Dengan
terpenuhinya syarat tersebut, maka pemerintah dapat memberikan hukuan bagi
kelompok Bughah.

Adapun syarat ketiga adalah sekelompok Bughah itu mempunyai
kekuasaaan (syaukah) baik dari segi jumlah maupun persenjataan serta

mempunyai tempat untuk dijadikan benteng pertahanan dalam rangka untuk

% Imam al-Mawardi, al-Ahkam al-Sulzaniyyah wa al-Wilayah al-Diniyyah..., him. 130.
% Abdul Qadir Audah, al-Tasyri’ a/-Jina’i..., him. 119.
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memerangi imam.®* Jadi, imam harus mencegah dengan memerangi mereka dan
mengembalikan mereka agar taat kepada imam dan menunaikan tanggungjawab
mereka sebagai rakyat.

Manakala syarat keempat yang ditetapkan adalah kelompok Bughah
mempunyai figure yang dijadikan sebagai panutan.®® Figure tersebut bertujuan
untuk mengorganisasi kekuatan dan kekuasaan serta menginspirasikan mereka
dalam melakukan tindak pidana Bughabh.

Setiap perbuatan yang bersifat menyerang dan ditujukan kepada imam,
pemimpin atau wakilnya dengan maksud hendak merampas kemerdekaannya,
ataupun menjadikan mereka itu tidak berdaya ataupun tidak cakap untuk
memerintah maka hal itu disebut dengan Bughah. Sebagaimana dikuti oleh
Wahbah Zuhaili, bahwa Imam Syafi’i berpendapat hukum memberontak terhadap
imam/amir adalah haram atau tidak boleh.®

Mengenai sanksi Bughah tersebut, dalam kitab al-Umm, Imam Syafi’i

menyatakan:

“Jika orang-orang jahat itu diajak untuk bertaubat, dan mereka kemudian

. E2) 4
menentang, perangilah .

8 Wahbah Zuhaili, al-Figh al-Syafi i al-Muyassar,ed. In, Figih Imam Syafi’i: Mengupas
Masalah Fighiyyah Berdasarkan al-Quran dan a-Hadis, (terj: Muhammad Afifi & Abdul Hafiz,
Jakarta: al-Mahira, 2012), him. 247.

% Ibid...,

® Ibid..., Dimuat juga dalam kitab Wahbah Zuhaili, al-Figh al-Islami wa Adillatuhu, ed.
In, Fikih Islam: Jihad, Pengadilan dan Mekanisme Mengambil Keputusan, dan Pemerintahan
dalam Islam (terj: Abdul Hayyie al-Kattani, dkk), jilid 8, (Jakarta: Gema Insani, 2011), him. 211.

®Imam Syafi’i, al-Umm, jilid 8, (Kuala Lumpur: Victory Agencie, t.t.), him. 359.
Memerangi kelompok bughah menurut Syafi’i ketika terpenuhi syarat-syaratnya. Lihat dalam Ibnu
Rusyd, Bidayatul Mujtahid wa Nihayatul Mugtasid, ed. In, Bidayatul Mujtahid; Analisa Figih
Para Mujtahid, (terj: Imam Ghazali Said & Achmad Zaidun), cet. 3, (Jakarta: Pustaka Amani,
2007), him. 619.
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Dasar hukum larangan tindak pidana Bughah menurut fikih Syafi’iyyah

juga mengacu pada ketentuan surat al-Hujarat ayat 9, yaitu:
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Artinya: “Dan kalau ada dua golongan dari mereka yang beriman itu berperang
hendaklah kamu damaikan antara keduanya! tapi kalau yang satu
melanggar Perjanjian terhadap yang lain, hendaklah yang melanggar
Perjanjian itu kamu perangi sampai surut kembali pada perintah Allah.
kalau Dia telah surut, damaikanlah antara keduanya menurut keadilan,
dan hendaklah kamu Berlaku adil; Sesungguhnya Allah mencintai
orang-orang yang Berlaku adil.” (QS. Al-Hujarat: 9).

i\

Dalam kitab: Tafsir Imam Asy-Syafi’i, karya al-Syauri, bahwa ayat di atas
mengharus pemerintah sebelum memerangi kelompok penentang, harus dilakukan
kesepakatan damai, dan berusaha menyadarkan para pelaku Bughah.® Ketika
langkah tersebut tidak berhasil, maka hukumannya adalah dengan memerangi
pelaku. Dasar hukumnya merujuk pada hadis riwayat Baihagi dari Abu Bakar bin
Nafi’, yaitu:
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®*Majdi bin Manshur bin Sayyid asy-Syuri, Tafsir Imam Asy-Syafi’i, ed. In, Tafsir Imam
Syafi’i, (terj: M. Misbah), (Jakarta: Pustaka Azzam, 2003), him. 71. Hal ini juga telah disinggung
oleh Imam al-Mawardi, salah seorang tokoh ulama mazhab Syafi’i. Dimuat dalam Imam al-
Mawardi, al-Ahkam al-Sulsaniyyah wa al-Wilayah al-Diniyyah, ed. In, Hukum Tata Negara dan
Kepemimpinan dalam Takaran Islam, (terj: Abdul Hayyie al-Kattani dan Kamaluddin Nurdin),
(Jakarta: Gema Insani, 2000), him. 110-111.
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Artinya: “Telah menceritakan kepada kami Abu Bakar Abi Syaibah, telah
menceritakan kepada kami Hafs bin Ghiyas dan Abu Mu’ awiyah, dan
Waki’, dari al-A ’mashi, dari Abdullah bin Murrah, dari Masruq, dari
Abdullah bin Mas ud berkata: Rasulullah s.a.w., bersabda: Tidaklah
halal darah seorang muslim yang telah bersaksi bahwa tiada Tuhan
melainkan Allah, dan Nabi sebagai utusan Allah, kecuali salah satu
dari tiga sebab berikut ini: Berzina setelah muhsan (kawin), membunuh
secara sengaja, dan orang yang meninggalkan agama serta
memisahkan diri dari jama’ah.” (HR. Baihaqi).

Mengenai memerangi kelompok Bughah tersebut juga dijelaskan dalam
al-Tazhib fi Adillati Matn al-Ghayah wa al-Taqrib, merupakan kitab yang
diringkas oleh Mustafa Dib al-Bugha. Keharusan memerangi kelompok penentang
imam dilandasi oleh adanya ketentuan kewajiban taat kepada imam atau
pemimpin. Imam bahagian dari wujud pemersatu umat, untuk itu harus ditaati,
sedangkan penentangnya wajib diperangi.®’

Berangkat dari paparan di atas, dapat dinyatakan bahwa dalam fikih
Sayfi’iyyah, sanksi Bughah yaitu diperangi hingga bahaya atas eksistensi
pemerintah dapat hilang. Sebelum memeranginya, terlebih dahulu dilakukan
kesepakatan damai. Syarat untuk dapat dilakukannya peperangan dengan
kelompok Bughah yaitu kaum muslimin yang menyalahi imam, yaitu dengan jalan
memberontak, tidak taat, mempunyai kekuatan, adanya ¢a 'wil yang fasid, dan ada

individu sebagai pemimpin yang ditaati.

% Abu Bakar Ahmad bin Husain bin ‘Ali al-Baihagi, Sunan Al-Kubra..., him. 426.

8" Mustafa Dib al-Bugha, Al-Tazhib fi Adillati Matn al-Ghayah wa al-Tagrib, ed. In,
Ringkasan Figih Mazhab Syafi’l; Penjelasan Kitab Matan Abu Syuja’ dengan Dalil Al-Qur’an
dan Hadis, (terj: Toto Edidarmo), (Jakarta: Noura Books, 2012), him. 482.
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Adapun setelah selesai peperangan, jika ada sisa kelompok Bughah yang
menyerah diri pada ketika itu dan menjadi tawanan, maka kelompok tersebut akan
dikenakan sanksi ganti rugi berupa gishash atau diyat atau kafarah. Qishash disini
adalah hukuman kepada pembunuh dengan sebab dia membunuh maka dia
dibunuh pula.®® Manakala diyat adalah hukuman denda bagi pengganti terhadap
jiwa yang tidak berlaku atau tidak dilakukan padanya hukuman bunuh.®® Dan
kafarah adalah denda yang harus dibayar yang berhubungan dengan hak Allah
SW.T.."" Sanksi ganti rugi harus dipertanggungjawabkan ke atas kelompok
Bughah jika ada harta benda masyarakat lainnya yang dirampas dan dihabiskan
pada saat tidak berlangsung perang, baik berupa jiwa maupun harta mereka.”

Jika berlakunya kerusakan pada saat berperang baik berupa kerusakan jiwa
ataupun harta, maka terdapat dua pendapat dalam mazhab Syafi’i tentang
permasalahan pertanggungjawaban pelaku Bughah ke atas jiwa maupun harta
orang yang terlibat dalam peperangan, yaitu qaul gadim dan qgaul jadid: pertama,
adapun pada gaul gadim imam Syafi’i berpendapat bahwa kelompok Bughah
harus dikenakan pertanggungjawaban terhadap perbuatan pidana yang telah
dilakukan, kedua, adapun pada qaul jadid, imam Syafi’i berpendapat bahwa
kelompok Bughah tersebut tidak dikenakan pertanggungjawaban atas tindak
pidana yang dilakukan.”

Merujuk pada dua gaul imam Syafi’i di atas, al-Mawardi berpegang pada

gaul jadid, ini kerna beliau beranggapan bahwa jika kelompok Bughah tersebut

%8 H. Sulaiman Rasjid, Figih Islam, (Bandung: Sinar Baru Algensindo, 2012), him. 431.
% Ibid..., him. 432.

"% Ibid..., him. 435.

™ Imam al-Mawardi, al-Ahkam al-Sulzaniyyah wa al-Wilayah al-Diniyyah..., him. 124.
2 Al-mawardi, al-Hawi al-Kabir-..., him. 106.
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dikenakan pertanggungjawaban atas tindak pidana yang telah mereka lakukan,
dikhawatiri kelompok Bughah tersebut akan lari dan tidak mahu kembali kepada
ketaatan.”

Kemudian, jika ada yang berpegang kepada gaul gadim imam Syafi’i,
maka kelompok Bughah harus bertanggungjawab atas perbuatannya kerana
kemaksiatan tidak menghilangkan hak dan tidak pula menghapuskan kewajiban
utang.”* Apabila kerusakan yang terjadi itu berkaitan dengan harta (merusak
fasilitas umum dan kerugian material lainnya), maka kelompok Bughah didenda
atas tindak pidana yang telah dilakukan. Manakala jika kelompok Bughah
menghilangkan nyawa seseorang dengan sengaja, mereka harus membayarnya
dengan menerima hukuman qishash, sedangkan jika mereka menghilangkan
nyawa dengan tidak sengaja, mereka hanya harus membayar diyat.” Jika sanksi
gishash dan diyat tidak dilaksanakan terhadap pelaku tindak pidana Bughah, maka
sanksi kafarah akan dikenakan.”

Meski demikian, pertanyaan yang akan timbul adalah bagaimana jika
penguasa yang melakukan kemungkaran, apakah ia dapat dilawan, ditentang dan
dapat dilakukan pemberontakan. Dalam hal ini, ulama sepakat bahwa imam
tersebut dapat dijatuhkan. Dalam konteks ini, Yusuf al-Qaradhawi mengeluarkan
pendapat boleh memberontak terhadap pemimpin yang zalim dan ada langkah

atau upaya yang harus ditempuh ketika pemimpin yang membuat kerusakan dan

™ Ibid..., him. 107.

™ Ibid..., him. 125. Dimuat juga dalam al-Mawardi, al-Hawi al-Kabir .., him106.

® Imam al-Mawardi, al-Ahkam al-Sulzaniyyah wa al-Wilayah al-Diniyyah..., him. 125.
® Al-Mawardi, him. 107.
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tidak sejalan dengan prinsip keislaman. Menurutnya, bisa dilakukan dengan salah
satu dari tiga cara’’ :
1. Melakukan perlawanan terhadap pemerintah dengan kekuatan
angkatan bersenjata.
2. Upaya melalui majelis dan dewan perwakilan yang memiliki
kekuasaan membuat undang-undang.
3. Kekuatan masa yang besar.
Salah satu dari tiga langkah tersebut menurut Yusuf al-Qaradhawi dapat
dilakukan rakyat terhadap penguasa yang zalim. Namun, jika penguasanya adil,
maka wajib ditaati dan dipatuhi, dan tidak dibenarkan melakukan pemberontakan

atau Bughah.

3.2.  Sanksi Bughah Menurut Akta 574 Tentang Kanun Keseksaan Tahun
2002.

Pada asalnya, Kanun Keseksaan di Malaysia adalah berdasarkan kepada
Kanun Keseksaan India tahun 1860. Kanun Keseksaan India pada mulanya ditulis
oleh Suruhanjaya Undang-undang India yang diketuai oleh Lord Macaulay
sebagai Presidennya. Pada awalnya, Kanun Keseksaan di Malaysia dikenali
dengan Kanun Keseksaan Negeri-negeri Selat (Straits Settlement Penal Code) (SS
Penal Code) pada tahun 1871 yang digunakan di Singapura, Pulau Pinang,
Melaka dan Labuan. Setelah Singapura menjadi Tanah Jajahan pada tahun 1946,

Kanun Keseksaan tersebut ditukar menjadi Kanun Keseksaan Singapura. Akan

" yusuf al-Qardhawi, Hadyu al-Islam Fatawi Mu’asirah, ed. In, Fatwa-Fatwa
Kontemporer, (terj: As’ad Yasin), cet. 3, jilid 2, (Jakarta: Gema Insani Press, 1999), him. 996-997.
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tetapi, SS Penal Code tetap digunakan di Pulau Pinang sehingga tahun 1948.
Kemudian, pada tahun 1948 SS Penal Code telah dimansuhkan dan diganti
dengan Kanun Keseksaan Negeri-negeri Melayu Bersekutu (FMS Penal Code)
dan telah dilanjutkan penggunaannya ke seluruh Malaysia melalui Akta Kanun
Keseksaan (Pindaan Perluasan) 1976."

Istilah Bughah dalam peraturan peundang-undangan Malaysia adalah
pemberontak dengan perang melawan pemerintah (Yang di-Pertuan Agong atau
Raja atau Yang di-Pertua Negeri). Hal ini dapat dilihat dalam Akta 574 Tahun
2002 Tentang Kanun Keseksaan, yaitu: “Berperang atau mencuba berperang
atau menyubahati perang melawan yang di Pertuan Agong atau Raja atau Yang
di Pertua Negeri”.”

Dari makna tersebut, dapat diketahui bahwa Bughah atau pemberontak
merupakan orang yang melawan dengan cara berperang, atau mengingkan
peperangan dengan pemimpin atau orang-orang yang telah dipilih sebagai
pemimpin dalam satu negara.

Sebelum bicara jauh tentang sanksi hukum pelaku Bughah di Malaysia,
penting dijelaskan lebih dulu bahwa pembentukan perundang-undangan yang baik
adalah bertujuan untuk memberikan pedoman dan bimbingan bagi penuangan isi

peraturan ke dalam bentuk dan susunan yang sesuai, tepat dalam penggunaan

® Mohd Sharif dan Asidah, Alman Undang-Undang Jenayah di Malaysia, (Selangor:
Internasional Law Book Services, 2013), him. 32-33.
" Lembaga Penyelidikan Undang-Undang, Kanun Keseksaan Akta 574, him. 6.



46

metodenya, serta mengikuti proses dan prosedur pembentukan yang telah
ditentukan.®

Secara khusus, pembentukan Kanun Keseksaan atau Undang-Undang
Jenayah di Malaysia juga untuk mewujudkan tujuan tersebut, serta untuk
mengatur moralitas, tingkah laku sebuah masyarakat.®* Kanun keseksaan ini
merupakan jenis undang-undang yang mengatur tingkah laku masyarakat,
mengenai kejahatan, kesalahan-kesalahan atau tindak pidana yang dilakukan oleh
pelaku.

Menurut Ahmad Ibrahim dan Ahilemah Joned, penetapan sanksi dalam
kanun keseksaan di Malaysia bersifat pencegahan yang berarti menjatuhkan
sanksi terhadap pelaku tindak pidana dengan tujuan untuk mengurangi kejahatan
yang dimaksudkan.®? Semua jenis tindak pidana akan dihukum berdasarkan
undang-undang atau kanun keseksaan.®®> Termasuk dalam hal ini adalah kejahatan
melakukan pemberontakan terhadap pemerintah yang sah. Secara khusus, dasar
hukuman bagi kelompok pemberontak adalah berdasarkan Undang-Undang
Malaysia Akta 574 Tahun 2002 tentang Kanun Keseksaan, tepatnya Pasal 121.

Pada dasarnya Akta 574 mengandung 23 Bab yang meliputi 511 seksyen.
Mengenai pemberontakan dalam kanun keseksaan tersebut ada beberapa pasal
yang mengatur tentang tingkah laku atau perbuatan kelompok pemberontak yang

bisa dikenakan sanksi mati, diantaranya berkaitan tentang kesalahan-kesalahan

8yuliandri, Asas-Asas Pembentukan Peraturan Perundang-Undangan Yang Baik,
(Jakarta: PT. Raja Grafindo Persada, 2009), him. 23.

81Sjti zaharan dan Nor Aini, Undang-Undang Jenayah di Malaysia, (Kuala Lumpur:
MDC Publisher, 2010), him. 3.

8 Ahmad Ibrahim dan Ahilemah Joned, Sistem Undang-Undang di Malaysia, (Puchong:
Karisma Production, 2015), him. 322.

#Mohd Sharif dan Asidah, Alman Undang-Undang Jenayah di Malaysia..., him. 32.
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terhadap negara. Kesalahan terhadap negara dengan melakukan serangan atau
mencoba melakukan serangan terhadap pemerintah negara, dalam istilah lain
disebut Yang di-Pertuan Agong®, Raja®® atau Yang di-Pertua Negeri.?® Kategori
bisa dalam bentuk melancarkan serangan, merencanakan dan menantang untuk
melakukan peperangan kepada pemerintah.

Untuk lebih jelasnya, kategori kejahatan pemberontakan (Bughah) diatur
di dalam akta 574 Bab V1 seksyen 121 hingga 130 sebagai berikut:

1. Melancarkan atau cuba untuk melancarkan perang atau bersubahat
dalam melancarkan perang terhadap Yang di-Pertuan Agong, Raja atau
Yang di-Pertua Negeri (Seksyen 121).

2. Kesalahan-kesalahan terhadap tubuh Yang di-Pertuan Agong, Raja
atau Yang di-Pertua Negeri (Seksyen 121A).

3. Kesalahan-kesalahan terhadap kuasa Yang di-Pertuan Agong, Raja
atau Yang di-Pertua Negeri (Seksyen 121B).

4. Bersubahat bagi kesalahan-kesalahan di bawah seksyen 121A dan
121B (Seksyen 121C).

5. Sengaja meninggalkan daripada memberi maklumat mengenai
kesalahan-kesalahan terhadap seksyen 121, 121A, 121B atau 121C
oleh seseorang yang terikat untuk memberitahu (Seksyen 121D).

6. Mengumpulkan senjata, dsb., dengan niat hendak melancarkan perang
terhadap Yang di-Pertuan Agong, Raja atau Yang di-Pertua Negeri
(Seksyen 122).

7. Menyembunyikan dengan niat hendak menyenangkan rancangan bagi
melancarkan perang (Seksyen 123).

8. Menyerang Ahli Parlimen, dsb., dengan niat hendak memaksa atau
menghalang apa-apa kuasa yang sah di sisi undang-undang dijalankan
(Seksyen 124).

9. (Dimansuhkan...) (Seksyen 124A).

8 Yang di-Pertuan Agong adalah gelaran rasmi bagi ketua negara Malaysia secara teori,
tetapi di bawah ketua kerajaan yang dilaksanakan oleh kabinet/jemaah menteri uang diketuai oleh
Perdana Menteri/Presiden. Oleh karena Malaysia mengamalkan sistem raja berpelembagaan, peran
Yang di-Pertuan Agong adalah luas tetapi tertakluk kepada perlembagaan. Yang di-Pertuan Agong
merupakan kuasa eksekutif yang berkuasa untuk memilih Perdana Menteri/Presiden sekiranya
tiada partai memenangi undi majority.

% Raja bermaksud suatu gelaran yang mempunyai sejarah didalamnya yang digunapakai
di Asia Tenggara. Raja juga dikenali sebagai Sultan. Raja atau Sultan ialah gelaran dalam Islam
yang bermaksud “kekuatan”, “kuasa”, atau “kedudukan pemerintah”.

8 yang di-Pertua Negeri ataupun dulunya dikenali sebagai Gabenor/Gubernur merupakan
ketua negeri di empat buah negeri di Malaysia yaitu Melaka, Sabah, Sarawak dan Pulau Pinang
atau gelaran Menteri Besar pada selain empat buah negeri tersebut.
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Aktiviti yang menjejaskan demokrasi berparlimen (Seksyen 124B).
Cubaan untuk melakukan aktiviti yang menjejaskan demokrasi
berparlimen (Seksyen 124C).

Percetakan, penjualan, dsb., suratan dan penerbitan yang menjejaskan
demokrasi berparlimen (Seksyen 124D).

Mempunyai dalam milikan, jagaan atau kawalannya suratan dan
penerbitan yang menjejaskan demokrasi berparlimen (Seksyen 124E).
Membawa masuk suratan dan penerbitan yang menjejaskan demokrasi
berparlimen (Seksyen 124F).

Pengeposan plakad, dsb (Seksyen 124G).

Penyebaran maklumat (Seksyen 124H).

Penyebaran laporan palsu (Seksyen 1241).

Penerimaan suratan dan penerbitan yang menjejaskan demokrasi
berparlimen (Seksyen 124]).

Sabotaj (Seksyen 124K).

Cubaan untuk melakukan sabotaj (Seksyen 124L).

Pengintipan (Seksyen 124M).

Cubaan untuk melakukan pengintipan (Seksyen 124N).

Melancarkan perang terhadap mana-mana kuasa yang dalam perikatan
dengan Yang di-Pertuan Agong (Seksyen 125).

Melindungi atau cuba melindungi mana-mana orang dalam Malaysia
atau orang yang menetap di luar Negeri berperang atau bermusuh
dengan Yang di-Pertuan Agong (Seksyen 125A).

Melakukan penjarahan dalam wilayah mana-mana kuasa yang
berdamaian dengan Yang di-Pertuan Agong (Seksyen 126).

Menerima harta yang diambil dengan jalan perang atau penjarahan
yang tersebut dalam seksyen 125 dan 126 (Seksyen 127).

Penjawat awam dengan sengaja membiarkan orang tawanan Negara
atau tawanan perang di bawah jagaannya lari (Seksyen 128).

Penjawat awam dengan cuai membiarkan orang tawanan Negara atau
tawanan perang di bawah jagaannya lari (Seksyen 129).

Membantu orang tawanan itu lari, melepaskan atau melindunginya
(Seksyen 130).

Berdasarkan beberapa pasal di atas, maka dapat diketahui bahwa kejahatan

Bughah dalam undang-undang di Malaysia meliputi beberapa tindakan tertentu.

Kategori pemberontakan menurut pasal-pasal di atas adalah tindakan melancarkan

peperangan dengan penguasa, merencanakan dan mengajak berperang dengan

penguasa,

mengumpulkan senjata dengan niat hendak melancarkan perang,
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melindungi atau cuba melindungi pemberontak, dan melakukan penjarahan atas
dasar perlawanan terhadap pemerintah.

Dengan demikian, dapat dipahami bahwa Bughah atau pemberontak
adalah usaha untuk melawan pemerintah dengan jalan berperang, artinya dengan
cara menolak pemerintah yang sah. Hal ini tampak sama dengan ketentuan
Bughah dalam fikih Islam.

Syarat utama seseorang atau sekelompok orang masuk dalam kategori
pemberontak di Malaysia adalah ada unsur ingin berperang dengan penguasa, atau
secara langsung telah melakukan peperangan dengan pemerintah. Selain itu, orang
yang membantu tawanan Bughah juga masuk dalam bagian pemberontak. Hal ini
berlaku terhadap semua rakyat Malaysia tanpa mengira agama.

Atas dasar adanya usaha melawan pemerintah, maka pelaku Bughah di
Malaysia wajib dikenakan sanksi hukum. Sanksi yang dikenakan terhadap pelaku
tindak pidana Bughah ini masuk ada tiga bentuk sanksi, yaitu: pidana mati,
penjara seumur hidup, dan sanksi penjara sekurang-kurangnya lima tahun
berdasarkan batasan dan pertimbangan yang telah ditetapkan oleh Mahakamah.
Ketiga jenis sanksi terhadap pelaku Bughah tersebut disesuaikan dengan tingkat
bahaya dari pelaku Bughah, dalam istilah lain disebut dengan sanksi mandatori.

Sanksi mandatori merupakan satu istilah undang-undang Malaysia yang
membawa maksud suruhan, mengikat hukuman dan wajib dituruti tanpa pilihan.®’
Definisi sanksi mandatori yang paling sesuai adalah sanksi yang telah

diperuntukkan oleh undang-undang, yaitu sanksi yang mesti dijatuhkan oleh

8 embaga Penyelidikan Undang-Undang, Akta Dadah Berbahaya 1952 (Akta 234),
(Selangor: International Law Book Services, 1990), him. 39-40.
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mahkamah apabila tertuduh telah dinyatakan sah secara hukum melakukan
kejahatan dan kesalahan.®® Dari itu, siapa saja telah disahkan oleh pihak
mahkamah bisa mendapatkan sanksi mandatori, orang itu tidak dapat tidak harus
menjalani hukuman tersebut menurut undang-undang.®

Melihat kepada definisi istilah tersebut dapat kita fahami bahwa sanksi
yang dikenakan untuk beberapa kesalahan menunjukkan bahawa sanksi yang
berat itu dimaksudkan untuk membalas perbuatan kejinya itu di samping
bertujuan memberi perlindungan kepada masyarakat, mengurangkan kadar
jenayah dan menghadirkan rasa insaf kepada pelakunya.

Dilihat dari jenis-jenis sanksi mandatori, diantaranya yaitu sanksi pidana
mati, sanksi penjara seumur hidup, sanksi penjara sekurang-kurangnya lima tahun,
sanksi denda dan sanksi perlucutan harta tertentu oleh pihak mahkamah.” Tidak
semua kejahatan pidana dapat dihukum semua jenis sanksi tersebut, bahkan
pelaku dapat dibebaskan dari sanksi-sanksi tersebut jika pengampunan telah
diberikan oleh Yang di-Pertuan Agong atau Sultan atau Yang Di-Pertua Negeri
sesebuah negeri dengan nasihat Lembaga Pengampunan.™

Namun, untuk kesalahan atas tindak pidana Bughah, pelakunya haruslah
dihukum (tidak ada pengampunan) karena dapat membahayakan eksistensi
negara. Untuk itu, sanksi mandatori kasus Bughah hanya dalam tiga jenis pilihan
hukuman, yaitu sanksi pidana mati, penjara seumur hidup, dan penjara sekurang-

kurangnya lima tahun.

#)|_embaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 475.
8Mohd Sharif dan Asidah, Alman Undang..., him. 469.

L embaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 273.
' Ahmad Ibrahim dan Ahilemah Joned, Sistem Undang..., him. 321.
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1. Sanksi Mati.

Sanksi mati adalah sanksi paling berat yang boleh dijatuhkan oleh pihak
mahkamah untuk kasus jinayah tertentu di Malaysia.”> Di antara kesalahan-
kesalahan tindak pidana yang dapat dijatuhkan sanksi mati oleh pihak mahkamah
ialah kesalahan melanggar Kanun Keseksaan, khususnya Bab VI mengenai
pemberontakan, Bab VIA mengenai keganasan.*?

2. Penjara seumur hidup.

Sanksi penjara merupakan sanksi kedua terberat setelah sanksi mati.
Sanksi penjara seumur hidup berarti sanksi yang harus ditempuhi oleh pelaku
tindak pidana (jinayah) selama hidupnya.** Di anatara kesalahan yang dapat
dijatuhkan hukuman sanksi penjara seumur hidup adalah kesalahan melanggar
Kanun Keseksaan Bab VI tentang pemberontakan, dan Bab VIA tentang
keganasan.”

3. Sanksi penjara minimal lima tahun

Sanksi penjara dalam jeni ketiga ini adalah sanksi ketiga terberat sesudah
sanksi mati dan sanksi penjara seumur hidup. Sanksi penjara berbeda dengan
sanksi penjara seumur hidup. Adapun sanksi penjara seumur hidup adalah sanksi
yang harus dijalani oleh pelaku tindak pidana selama hayatnya, adapun sanksi
penjara minimal lima tahun adalah sanksi yang harus dijalani oleh pelaku tindak
pidana dalam jangka waktu tertentu, minimal lima tahun. Pihak mahkamah dapat

menjatuhkan hukuman kepada pelaku Bughah dan keganasan melebih penjara

%2Ahmad Ibrahim dan Ahilemah Joned, Sistem Undang..., him. 321.
| embaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 273-277.
*Ahmad Ibrahim dan Ahilemah Joned, Sistem Undang..., him. 321.
L embaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 273-277.
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lima tahun, misalnya enam tahun, tujuh tahun, delapan tahun dan seturusnya.
Karena lima tahun merupakan batasan minimal hukuman. Jika mahkamah melihat
keharusan untuk menghukum pelaku di atas lima tahun, maka jenis hukuman
tersebut dibenarkan dalam hukum.® Di antara kesalahan-kesalahan yang dapat
dengan sanksi di atas yaitu kesalahan-kesalahan yang melanggar Akta 574 Tahun
2002 Tentang Kanun Keseksaan Bab VI mengenai pemberontakan, Bab VIA
mengenai keganasan, dan Bab VIB mengenai tindak pidana yang telah dirancang
atau direncanakan sebelumnya.”’

Berdasarkan uraian di atas, dapat dipahami bahwa sanksi bagi pelaku
Bughah di Malaysia terdiri dari tiga pilihan sanksi, yaitu pidana mati, pidana
penjara seumur hidup, atau pidana penjara minimal lima tahun. Ketiga jenis
sanksi ini menjadi acuan bagi Hakim Mahkamah dalam menentukannya. Hal ini
merupakan bagian dari pengkondisian, analisa, dan hasil cermat pihak hakim
mahkamah dalam menentukan pilihan hukuman bagi pelaku Bughah.

Dalam hukum Malaysia juga ada istilah banding, yaitu rayuan. Langkah
banding atau rayuan dapat ditempuh pelaku tindak pidana Bughah ketika telah
mendapat putusan hukum (terpidana) dan tidak menerima ketentuan tersebut.
Terpidana dapat mengajukan permohonan rayuan kepada Mahkamah Tinggi.
Setelah melalui beberapa proses mahkamah, jika terpidana telah disahkan bersalah
dan diperoleh bukti bahwa kejahatannya dapat dimaafkan, maka terpidana yang
terkait dengan kesalahan melanggar seksyen 121 dan 121A di bawah Akta 574

Tahun 2002 Tentang Kanun Keseksaan kasus Bughah ini diberi kelonggaran

®Ahmad Ibrahim dan Ahilemah Joned, Sistem Undang..., him. 322.
"Lembaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 273-279.
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dengan meminta pengampunan dari Yang di-Pertuan Agong, Sultan dan Yang di-
Pertua Negeri. Namun, hukuman tetap diberikan dalam batasan tiga jenis sanksi
hukum tersebut.

Mengenai prosedur yang dapat diambil oleh pemerintah Malaysia sebelum
memerangi kelompok pemberontak tersebut, harus menempuh beberapa langkah,
di anataranya adalah®® :

1. Mengirim Pasukan Risikan atau (intel). Sebelum melakukan penyerangan
terhadap kelompok pemberontak, langkah pertama yang diambil oleh
pemerintah Malaysia melalui kerjasama tentera dan polisi adalah dengan
mengantar pasukan risikan atau mata-mata, intel untuk menelaah, mengenal
pasti adanya kelompok tersebut, apakah benar-benar ingin melakukan
penyerangan terhadap negara atau tidak.

2. Perdamaian. Jika satu kelompok benar-benar dipastikan sebagai pemberontak
dan dapat membahayakan, mengancam eksistensi pemerinatah, maka satu
organisasi yang dikenal dengan organisasi militan bertanggungjawab untuk
melakukan perdamaian kepada kelompok tersebut. Teknik ini sering disebut
dengan teknik psikologi pelaku. Teknik tersebut bertujuan untuk
mempengaruhi kelompok pemberontak supaya mereka menyerah diri secara
sukarela tanpa berlakunya pertumpahan darah.

3. Perang. Jika perdamaian tidak berhasil dan dinyatakan gagal oleh organisasi
militan, maka pasukan Tentera Malaysia dan pasukan Polis Diraja Malaysia

akan melakukan pengepungan dan penyerangan terhadap kelompok

*®Mohd Sharif dan Asidah, Alman Undang..., him. 626.
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pemberontak. Kemudian jika ada individu yang menyerahkan diri pada waktu
itu, maka ia akan ditahan dan dibawa ke pengadilan atas kesalahan-kesalahan
jinayah yang dilakukan terhadap negara.

. Mahkamah. Setelah kelompok pemberontak ditahan oleh pasukan tentera dan
polisi, mereka akan dibawa ke pengadilan untuk dilakukan langkah hukum
selanjutnya. Selama proses mahkamah berlangsung, pihak pendakwa
hendaklah menghadirkan saksi untuk memberi keterangan. Hal ini bertujuan
untuk memastikan sanksi yang sesuai untuk dijatuhkan terhadap individu-
individu dari kelompok tersebut apakah dapat dihukuma pidana mati, sanksi
penjara seumur hidup, atau sanksi penjara tidak kurang dari lima tahun oleh
pihak mahkamabh.

. Rayuan. Setelah proses hukum dilakukan dan pelaku telah dinyatakan sah
bersalah dan telah dikenakan sanksi, maka terpidana dibolehkan untuk
membuat rayuan, banding berkenaan dengan sanksi tersebut. Rayuan yang
dibuat bukanlah untuk menghilangkan sanksi yang telah dijatuhkan oleh pihak
mahkamah, akan tetapi berujuan untuk mengurangkan atau meringankan sanksi
yang telah dijatuhkan kepada terpidana.*®

Berdasarkan langkah dan jenis sanksi tersebut di atas, maka dapat

dipahami bahwa penetapan sanksi bagi pemberontak di Malaysia adalah

tergantung kepada pihak Mahkamah. Mahkamah menjadi titik tolak dan penentu

dalam menghukum pelaku Bughah. Meski sebagai penentu, Mahkamah tetap

tunduk dan patuh dengan Undang-Undang Malaysia, artinya pihak mahkamah

% embaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 186.
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tidak bisa menetapkan jenis hukuman lain bagi pelaku Bughah selain tiga jenis
hukuman yang telah ditetapkan. Hakim dapat menilih tiga pilihan sanksi dan
memutuskan berdasarkan keyakinan hakim.'®

Berangkat dari keseluruhan penjelasan di atas, maka dapat penulis
simpulkan dalam beberapa poin.

Pertama, Bughah atau pemberontak di Malaysia adalah individu atau
sekelompok orang yang melakukan perlawanan, baik dalam bentuk perencanaan
maupun tindakan langsung. Tindakan langsung ini dalam bentuk perang melawan
pemimpin atau penguasa, atau dalam istilah lain disebut dengan pihak Yang di-
Pertuan Agong, Sultan dan Yang di-Pertua Negeri.

Kedua, sanksi bagi pelaku Bughah di Malaysia ada tiga pilihan, yaitu
hukuman mati, atau hukuman penjara seumur hidup, atau pidana penjara minimal
lima tahun.

Ketiga, syarat individu atau sekelompok orang yang masuk dalam kategori
Bughah vyaitu adanya tindakan melancarkan peperangan langsung dengan
penguasa, atau merencanakan dan mengajak berperang dengan penguasa,
mengumpulkan senjata dengan niat hendak melancarkan perang, melindungi atau
cuba melindungi pemberontak, dan melakukan penjarahan atas dasar perlawanan

terhadap pemerintah, dan orang yang membantu tawanan Bughah.

199 embaga Penyelidikan Undang-Undang, Kanun Prosedur..., him. 32.
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3.3.  Perbandingan Konsep Bughah Menurut Fikih Syafi’iyyah dan
Undang-Undang Malaysia Kanun Keseksaan (Akta 574) Seksyen 121
Tahun 2002.

Mengenai konsep Bughah menurut Fikih Syafi’iyyah dan Undang-Undang
Malaysia seperti telah disebutkan, tampak ada perbedaan-perbedaan mendasar.
Perbedaan ini dapat dilihat dari empat persoalan umum, yaitu mengenai jenis
sanksi bagi pelaku, syarat seseorang atau kelompok orang dinyatakan sebagali
Bughah, dan cara penyelesaiannya, serta dalil-dalil yang digunakan.

Dilihat dari jenis sanksi yang dapat diberikan kepada pelaku Bughah,
sanksi yang terdapat dalam fikih Syafi’lyyah ada dua pendapat mengenai
keharusan pertanggungjawaban terhadap pelaku tindak pidana Bughah yaitu yang
terdapat dalam gaul gadim dan qaul jadid yaitu pada gaul gadim, imam Syafi’i
berpendapat bahwa boleh dikenakan pertanggungjawaban terhadap tindak pidana
yang telah dilakukan, dan pada gaul jadid, tidak boleh dikenakan
pertanggungjawaban terhadap pelaku tindak pidana Bughah. Hukuman atau
sanksi menurut ulama Syafi’iyyah jelas, yaitu diperangi sampai akhirnya pelaku
mundur dan gerakan pemberontakan tersebut terhenti.’®* Dalam pendapat ini, juga
ditegaskan bahwa maksud memerangi bisa juga dalam bentuk sanksi membunuh
pelaku dalam konteks perangan. Sedangkan jika pelaku telah menjadi tawanan
perang, maka ia tidak boleh dibunuh tetapi dikenakan gishash atau diyat atau
kafarah.

Sedangkan dalam Undang-Undang Malaysia Kanun Keseksaan (Akta 574)

Seksyen 121 Tahun 2002, pelaku Bughah dapat dikenakan antara tiga sanksi yang

Ymam Syafi’i, al-Umm..., him. 359. Dimuat juga dalam Ibnu Rusyd, Bidayatul
Mujtahid..., him. 619.
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telah ditentukan, yaitu bisa dalam bentuk hukuman mati, pidana penjara seumur
hidup, atau pidana penjara minimal lima tahun. Ketiga jenis hukuman inilah
nantinya menjadi penilaian hakim, sanksi mana yang lebih sesuai dengan keadilan
dan kemaslahatan. Ketiga hukuman tersebut juga berlaku bagi pemberontak yang
di tawan.

Dilihat dari sisi syarat seseorang atau kelompok orang dinyatakan sebagai
Bughah, ulama mazhab Syafi’i menetapkan empat syarat, yaitu pemberontak
haruslah seorang yang muslim yang menyalahi imam, mempunyai kekuatan,
adanya ta’wil yang keliru, dan ada individu yang ditokohkan sebagai pemimpin
yang ditaati.'® Hal ini membuktikan bahwa Bughah di sini lebih kepada
keinginan sekelompok orang untuk mengantikan pemerintahan yang ada dengan
cara memberontak. Hal terpenting adalah adanya alasan pemberontak yang keliru
terhadap dalil yang digunakan.

Sementara itu, dalam Akta 574 Tahun 2002 Tentang Kanun Keseksaan,
syarat individu atau sekelompok orang yang masuk dalam kategori Bughah yaitu
adanya tindakan langsung yang melancarkan peperangan kepada penguasa. Bisa
juga masih dalam perencanaan dan mengajak berperang dengan penguasa, atau
mengumpulkan senjata dengan niat hendak melancarkan perang, melindungi atau
cuba melindungi pemberontak, dan melakukan penjarahan atas dasar perlawanan
terhadap pemerintah, dan orang yang membantu tawanan Bughah.

Dalam Undang-Undang, tidak dijelaskan keharusan adanya alasan yang

keliru, demikian juga tidak ditetapkan keharusan adanya individu yang dijadikan

1921 mam al-Mawardi, al-Ahkam al-Sulzaniyyah..., him. 119-120.



58

pemimpin Bughah, sehingga semua orang yang melakukan peperangan dengan
pemerintah disebut dengan Bughah atau pemberontak.

Dilihat dari sisi cara penyelesaian kejahatan Bughah, tampak ada
persamaan antara fikih Syafi’iyyah dengan Undang-Undang Malaysia Kanun
Keseksaan. Persamaannya terletak pada keharusan langkah damai agar pelaku
Bughah sadar dan mengentikan gerakan perlawannya. Langkah damai ini
dilakukan sebelum memerangi kelompok Bughah.

Dilihat dari sisi dalil-dalil yang digunakan untuk menghukum pelaku
Bughah, jelas ada perbedaan antara fikih Syafi’iyyah dengan Undang-Undang
Malaysia Kanun Keseksaan. Menurut ulama Syafi’iyyah, dalil yang digunakan
merujuk pada ketentuan al-Quran dan hadis. Ketentuan al-Quran merujuk pada
surat al-Hujarat ayat 9 seperti telah dikutip sebelumnya. Ayat ini digunakan
sebagai dalil agar penguasa tidak langsung memerangi kelompok Bughabh,
melainkan kewajiban untuk melakukan perdamaian, membujuk agar kelompok
tersebut sadar, sehingga gerakan Bughah terhenti.

Selain ayat tersebut, ulama mazhab Syafi’i juga merujuk pada dalil hadis
riwayat Baihaqi dari Abu Bakar bin Nafi’, dengan kutipan matan hadis sebagai
berikut:

VA Y O S el () 43 U ¥ Al Ale il s ) Jsly 06
S (Ol Gty o 75 SR e 3l V) el k) s e
103 32 Ll (3 HEal) casial

Artinya: “Rasulullah s.a.w., bersabda: Tidaklah halal darah seorang muslim
yang telah bersaksi bahwa tiada Tuhan melainkan Allah, dan Nabi

103 Abu Bakar Ahmad bin Husain bin ‘Ali al-Baihagi, Sunan Al-Kubra..., him. 426.
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sebagai utusan Allah, kecuali salah satu dari tiga sebab berikut ini:
Berzina setelah muhsan (kawin), membunuh secara sengaja, dan orang
yang meninggalkan agama serta memisahkan diri dari jama’ah.” (HR.

Baihagqi).

Dalil ini secara khusus digunakan sebagai dasar hukum mengenai jenis
sanksi bagi pelaku Bughah, yaitu dibunuh dengan cara memerangi kelompok
tersebut. Adapun dalil yang digunakan di Malaysia adalah Undang-Undang
Malaysia Kanun Keseksaan (Akta 574) Seksyen 121 Tahun 2002. Berdasarkan
uraian tersebut, maka jelas terdapat perbedaan dan persamaan antara fikih
Syafi’iyyah dan Undang-Undang Malaysia Kanun Keseksaan (Akta 574) Seksyen
121 Tahun 2002. Di bawah, penulis ada membuat table untuk melihat
perbandingan konsep Bughah menurut fikih Syafi,iyyah dan Akta 574 Tahun

2002 Tentang Kanun Keseksaan sebagai berikut :

Konsep Bughah menurut Fikih Syafi’iyyah dan Akta 574 Tahun 2002 Tentang
Kanun Keseksaan.
Fikih Syafi’iyyah Akta 574
Definisi Sekelompok muslim yang | Tindakan melancarkan
Bughah keluar dari imam dengan | peperangan dengan penguasa,
syarat mempunyai kekuatan | merencanakan dan  mengajak
(syaukah), ta’wil yang fasid | berperang dengan  penguasa,
dan pemimpin yang ditaati. | mengumpulkan senjata dengan
niat hendak melancarkan perang,
melindungi atau cuba melindungi
pemberontak, dan melakukan
penjarahan atas dasar perlawanan
terhadap pemerintah.
Dasar Surah al-Hujurat ayat 9 dan | Undang-undang Malaysia Akta
Hukum hadis riwayat Baihaqi dari | 574 Tentang Kanun Keseksaan
Bughah Abu Bakar bin Syaibah. Tahun 2002 pada Bab/Pasal VI
Mengenai Pemberontakan.
Sanksi Menurut qaul gadim | Dikenakan sanksi berupa sanksi
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Bughah dikenakan  sanksi  yaitu | mati atau penjara seumur hidup
samada gishash, diyat atau | atau penjara minimal 5 tahun.
kafarah.

Menurut qaul jadid tidak
dikenakan sanksi.

Prosuder Sebelum memerangi, imam | Sebelum memerangi, pemerintah
pelaksanaan | menghantar wakil kepada | menyelidiki sebelum menghantar
hukuman pihak Bughah untuk diajak | wakil kepada pemberontak untuk
berdamai. Jika mereka tidak | diajak berdamai. Jika mereka
mahu berdamai maka | tidak mahu berdamai, maka
mereka diberi amaran bahwa | mereka diperangi.

akan diperangi.

3.4.  Analisis Penulis

Pemberontak atau Bughah sebenarnya bukan isu yang baru dalam Islam.
isu ini ada bersamaan dengan terbentuknya pemerintahan Islam. Misalnya, pada
masa Abu Bakar, bahwa sebagian umat Islam tidak ingin menunaikan kewajiban
zakat, dan berusaha untuk menentang Abu Bakar pada saat itu.'®* Dengan
demikian, Bughah bisa saja terjadi saat ini yang memungkinkan sekelompok
orang melakukan perlawanan terhadap pemerintah yang sah.

Telah menjadi kesepakatan ulama bahwa Bughah bagian dari tindak
pidana hudud.’®® Artinya, jenis perbuatan dan kriteria sanksinya telah dijelaskan
di dalam al-Quran secara pasti.'® Dewasa ini, tindak pidana Bughah ada

kemiripan, atau bisa dikatakan sama dengan makar, yaitu tindakan untuk

1%%Afzal Igbal, Diplomacy In Early Islam, ed. In, Diplomasi Islam, (terj; Samson
Rahman), (Jakarta: Pustaka al-Kautsar, 2000), him. 134-136.

10%5gayyid Sabiq menyebutkan bahwa kesalahan-kesalahan yang masuk dalam kategori
hudud adalah berzina, menuduh berzina, mencuri, mabuk, mengacau, murtad, dan memberontak.
Terhadap salah satu kejahatan tersebut akan dikenakan hukuman sebagaimana yang telah
ditetapkan dalam al-Quran dan hadis. Lihat dalam Sayyid Sabiqg, Figh al-Sunnah, ed. In, Figih
Sunnah, (terj: Nor Hasanuddin, dkk), jilid 3, (Jakarta: Pena Pundi Aksara, 2006), him. 255.
Bughah atau pemberontak yang dikenakan hukumam hudud diistilahkan juga dengan makar.
Dimuat juga dalam Amir Syarifuddin, Garis-Garis Besar Figih, cet. 3, (Jakarta: Kencana Prenada
Media Group, 2010), him. 256.

18Hydud berasal dari kata had, berarti cegahan, atau suatu hukuman yang divberikan
dalam rangka pemenuhan hak Allah. Lihat dalam Sayyid Sabig, Figh al-Sunnah...., him. 255.
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menjatuhkan pemimpim yang sah. Perbuatan Bughah atau pemberontakan masuk
dalam tindak pidana mengingat bahaya yang akan ditimbulkan. Salah satunya
yaitu bahaya atas eksistensi pemerintah yang sah.

Dalam Islam sendiri, ada anjuran untuk taat kepada pemerintah, karena
pemerintah sebagai wakil bagi masyarakat dalam mengupayakan keadilan bagi
warganya. Pemerintah mempunyai beberapa hak yang harus ditunaikan
masyarakatnya. Wahbah Zuhaili menyebutkan hak pemerintah di antaranya adalah
hak untuk dipatuhi dan hak agar masyarakatnya setia, loyal, dan mendukung
imam.’®’ Bagi pihak atau kelompok orang yang melawan hakim atau penguasa,
maka perbuatan melawan dan memberontak tersebut tidak dibenarkan. Hal ini
bertujuan agar persatuan umat terjaga, menghindari perpecahan dan menghindari
kemudharatan.'®

Menurut penulis, ditinjau dari segi kemaslahatan dalam bernegara baik
konsep maupun sanksi Bughah yang ditetapkan dalam Akta 574 Tahun 2002
Tentang Kanun Keseksaan lebih maslahat untuk diterapkan. Ini dikarenakan
semua orang yang melakukan Bughah tersebut diadili secara hukum yakni melalui
proses Peradilan/Mahkamah baru ditetapkan sanksinya, baik mereka yang
menyerah dalam pemberontakan maupun yang ditangkap paksa, jadi jelas tujuan
hukum tersebut adanya keadilan, kepastian hukum dan kemanfaatan hukum
tersebut. Dalam hal ini, penguasa tidak boleh semena-mena memberikan sanksi

terhadap pelaku Bughah tersebut.

9%\7ahbah Zuhaili, al-Figh al-Islami..., him. 3-17 dan 325.
1%\Wahbah Zuhaili, al-Figh al-Islami..., him. 322-323.
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Mengenai perbandingan sanksi Bughah menurut fikih Syafi’iyyah dan
Akta 574 Tahun 2002 Tentang Kanun Keseksaan seperti telah disebutkan di atas,
secara umum memang memiliki perbedaan mendasar, misalnya dalam bentuk
sanksi, syarat, dan langkah-langkah yang ditempuh oleh pemerintah terhadap
pihak pemberontak. Hal terpenting bahwa pelaku pemberontak di sini sedapat
mungkin harus dilakukan upaya damai. Dalam fikih Syafi’iyyah maupun Akta
574 Tahun 2002 Tentang Kanun Keseksaan menekankan adanya upaya damai
sebelum memerangi pemberontak. Hal ini mengingat pemberontak hanya
melakukan kesalahan. Sehingga, langkah utamanya adalah mengutus delegasi
agar kelompok Bughah memberhentikan gerakannya.

Meskipun penulis lebih cenderung kepada pendapat dalam Akta 574
Tahun 2002 Tentang Kanun Keseksaan di Malaysia, namun ada beberapa hal
yang perlu ditambah lagi dalam seksyen untuk mengkategorikan seseorang atau
sekelompok masyarakat yang melakukan aksi Bughah itu sebagai pelaku tindak
pidana yang melanggar aturan undang-undang kepada pemerintah sekiranya
pemerintah tersebut zalim. Maka kepada pelaku Bughah tersebut tidak dijatuhkan
hukuman mandatori. Mengacu pada pertanyaan ini dalam seksyen perlu
ditambahkan perihal patokan masyarakat harus tetap taat terhadap pemimpinnya,
sehingga negara dalam hal ini tidak semena-mena dalam membuat suatu
kebijakan, karena bisa jadi pemberontakan yang dilakukan bukan untuk
menentang tetapi untuk menuntut keadilan dari pemerintahan yang zalim tersebut.

Dalam konteks ini, penulis lebih cenderung kepada pendapat Yusuf al-

Qaradhawi bahwa boleh memberontak terhadap pemimpin yang zalim dan ada
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langkah atau upaya yang harus ditempuh ketika pemimpin yang membuat
kerusakan dan tidak sejalan dengan prinsip keislaman. Ini karena rakyat juga
mempunyai hak didalam negara yang didudukinya. Namun, jika penguasanya
adil, maka wajib ditaati dan dipatuhi, dan tidak dibenarkan melakukan

pemberontakan atau Bughah.



BAB EMPAT
PENUTUP

4.1. Kesimpulan

Sanksi Bughah dalam fikih Syafi’iyah adalah keluarnya sekelompok
orang dari kepemimpinan penguasa yang adil dengan syarat mereka sebagali
Bughah tersebut seorang muslim yang keluar dari kepemerintahan penguasa yang
adil, memiliki kekuatan baik jumlah perseorangan maupun persenjataan, adanya
penafsiran keliru terhadap penguasa dalam pemerintahannya dan mempunyai
figur yang ditaati dalam kelompok tersebut, maka kriteria Bughah tersebut oleh
diperangi. Namun jika kelompok tersebut sudah menjadi tawanan, maka mereka
boleh dipertanggungjawabkan atas tindak pidana yang telah dilakukan atau tidak.
Dan jika dipertanggungjawabkan, maka mereka dikenakan sanksi gishash atau
diyat atau kafarah.

Sedangkan menurut Akta 574 tentang Kanun Kesekssaan bahwa Bughah
(pemberontak) yang terindikasi maupun yang sudah terbukti dengan putusan
pengadilan dengan syarat adanya kegiatan-kegiatan yang menjerumus kepada
perbuatan pemberontakan terhadap penguasa yang sah maupun orang-orang yang
terlibat di dalamnya, baik dalam hal melindungi, mendanai maupun memberikan
fasislitas. Maka pemberontak tersebut dapat dijatuhkan hukuman mati, atau
penjara seumur hidup, atau penjara minimal lima tahun tergantung kepada
putusan pengadilan.

Walaupun memiliki perbedaan dalam memahami dan menangani pelaku

tindak pidana Bughah menurut fikih Syafi’iyyah dan Akta 574, akan tetapi tujuan

64
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daripada permasalahan tersebut tetap sama yaitu untuk menjaga masyarakat
daripada membuat jenayah terhadap negara. Pelaksanaan hukuman berat ke atas
pelaku tindak pidana tersebut perlu dilaksanakan. Hukuman terhadap pelaku
tindak pidana yang dijalankan akan menjadi contoh kepada masyarakat sesebuah
negara. Hukuman jenayah juga mendidik dan mencegah manusia daripada
mendekati kesalahan-kesalahan tersebut serta memelihara masyarakat daripada
kefasidan.

Secara umumnya, ia memberi pengertian bahawa penjenayah perlu
dikenakan balasan yang setimpal terhadap apa yang dilakukannya dan ianya

sesuai dengan konsep keadilan yang dilaksanakan dalam sesebuah negara.

4.2. Saran
Adapun saran penelitian ini adalah:

1. Hendaknya masyarakat mentaati pemerintah dalam batasan yang
dibenarkan dalam Islam. Pemerintah atau pemimpin merupakan
pengembang amanah dalam mewujudkan ketentraman dan
keadilan. Untuk itu, masyarakat diharapkan tidak melakukan
perlawanan, memberontak, apalagi ingin menjatuhkan pemerintah
yang sah sebaliknya masyarakat hendaklah memahami figh siyasah
dengan baik.

2. Penelitian ini diharapkan dapat menjadi bahan rujukan bagi
pemerintahan Malaysia dalam menyusun kanun dengan melihat

sisi lemah maupun kekurangan yang belum terpenuhi dalam Akta
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574 tentang Kanun Kesekssaan, dengan pertimbangan melihat baik
dari aspek yuridis (Hukum yang berlaku dalam undang-undang
Malaysia atau Hukum Islam), sosiologis, culture maupun konsep
Hak Asasi Manusia.

3. Adapun penelitian ini hanya terbatas pada konsep Bughah menurut
fikih Syafi’iyyah dan Akta 574 tentang Kanun Keseksaan saja.
Namun demikian, masih banyak ruang dan kesempatan bagi
mahasiswa untuk membahas lebih lanjut mengenai permasalahan
pelaku tindak pidana Bughah serta diharapkan kepada mahasiswa

agar dapat melanjutkan lagi kajian ini dengan lebih mendasar.
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82.
83.

84.
85.
86.
87.

88.

89.

90.

91.

92.
93.
94,
95.

96.
97.
98.
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Act done pursuant to the judgment or order of a Court

Act done by a person justified, or by mistake of fact believing himself
justified by law

Accident in the doing of a lawful act

Act likely to cause harm but done without a criminal intent, and to prevent
other harm

Act of a child under 10 years of age

Act of a child above 10 and under 12 years of age, who has not attained
sufficient maturity of understanding

Act of a person of unsound mind
Intoxication when a defence
Effect of defence of intoxication when established

Act not intended and not known to be likely to cause death or grievous hurt,
done by consent

Act not intended to cause death, done by consent in good faith for the benefit
of a person

Act done in good faith for the benefit of a child or person of unsound mind,
by or by consent of guardian

Consent known to be given under fear or misconception and consent of a
child or person of unsound mind

Acts which are offences independently of harm caused to the person
consenting, are not within the exceptions in sections 87, 88 and 89

Act done in good faith for the benefit of a person without consent
Communication made in good faith

Act to which a person is compelled by threats

Act causing slight harm

Right of Private Defence
Nothing done in private defence is an offence

Right of private defence of the body and of property
Right of private defence against the act of a person of unsound mind
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99.
100.
101.
102.
103.
104.

105.
106.

107.
108.
108A.
109.

110.

111.
112.

113.

114.
115.
116.
117.

118.
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Acts against which there is no right of private defence

When the right of private defence of the body extends to causing death
When such right extends to causing any harm other than death
Commencement and continuance of the right of private defence of the body
When the right of private defence of property extends to causing death
When such right extends to causing any harm other than death

Commencement and continuance of the right of private defence of property

Right of private defence against a deadly assault when there is risk of harm
to an innocent person

CHAPTER V
ABETMENT

Abetment of a thing
Abettor
Abetment in Malaysia of offences outside Malaysia

Punishment of abetment if the act abetted is committed in consequence, and
where no express provision is made for its punishment

Punishment of abetment if the person abetted does the act with a different
intention from that of the abettor
Liability of abettor when one act is abetted and a different act is done

Abettor, when liable to cumulative punishment for act abetted and for act
done

Liability of abettor for an offence caused by the act abetted different from
that intended by the abettor

Abettor present when offence committed

Abetment of an offence punishable with death or imprisonment for life
Abetment of an offence punishable with imprisonment

Abetting the commission of an offence by the public, or by more than ten
persons

Concealing a design to commit an offence punishable with death or
imprisonment for life
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Section

119.

120.

120A.
1208.

121.

121A.

121B.

121c.
121D.

122.

123.
124.

124A.
124B.
124c.
124p.

124€.
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A public servant concealing a design to commit an offence which it is his
duty to prevent

Concealing a design to commit an offence punishable with imprisonment

CHAPTER VA

CRIMINAL CONSPIRACY

Definition of criminal conspiracy
Punishment of criminal conspiracy

CHAPTER VI
OFFENCES AGAINST THE STATE

Waging or attempting to wage war or abetting the waging of war against the
Yang di-Pertuan Agong, a Ruler or Yang di-Pertua Negeri

Offences against the person of the Yang di-Pertuan Agong, Ruler or Yang
di-Pertua Negeri

Offences against the authority of the Yang di-Pertuan Agong, Ruler or Yang
di-Pertua Negeri

Abetting offences under section 121a0r 1218

Intentional omission to give information of offences against section 121,
121A, 1218 0r 121c by a person bound to inform

Collecting arms, etc., with the intention of waging war against the Yang di-
Pertuan Agong, a Ruler or Yang di-Pertua Negeri
Concealing with intent to facilitate a design to wage war

Assaulting Member of Parliament, etc., with intent to compel or restrain the
exercise of any lawful power

(Deleted)
Activity detrimental to parliamentary democracy
Attempt to commit activity detrimental to parliamentary democracy

Printing, sale, etc., of documents and publication detrimental to
parliamentary democracy

Possession of documents and publication detrimental to parliamentary
democracy
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124F.

124c.
124H.

1241
124,.

124K.
124L.
124m.
124N.

125.

125A.

126.

127.

128.

129.

130.

130A.

1308.
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Importation of document and publication detrimental to parliamentary
democracy

Posting of placards, etc.
Dissemination of information
Dissemination of false reports

Receipt of document and publication detrimental to parliamentary
democracy

Sabotage

Attempt to commit sabotage

Espionage

Attempt to commit espionage

Waging war against any power in alliance with the Yang di-Pertuan Agong

Harbouring or attempting to harbour any person in Malaysia or person
residing in a foreign State at war or in hostility against the Yang di-Pertuan
Agong

Committing depredation on the territories of any power at peace with the
Yang di-Pertuan Agong

Receiving property taken by war or depredation mentioned in sections 125
and 126

Public servant voluntarily allowing prisoner of State or war in his custody
to escape

Public servant negligently suffering prisoner of State or war in his custody
to escape

Aiding escape of, rescuing, or harbouring such prisoner
Interpretation of this Chapter

CHAPTER V1A

OFFENCES RELATING TO TERRORISM

Interpretation in relation to this Chapter
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Section

130c.
130D.

130E.

130F.

1306.

130H.

1301.
130..

130k.
130KA.

130L.

130m.

130N.
1300.

130p.

130Q.

130QA.
130R.
130s.

130T.

130u.

PawaloCddizlaysia ACT 510

Suppression of terrorist act and support for terrorist act

Committing terrorist acts
Providing devices to terrorist groups

Recruiting persons to be members of terrorist groups or to participate in
terrorist acts

Providing training and instruction to terrorist groups and persons
committing terrorist acts

Inciting, promoting or soliciting property for the commission of terrorist
acts

Providing facilities in support of terrorist acts
Directing activities of terrorist groups

Soliciting or giving support to terrorist groups or for the commission of
terrorist acts

Harbouring persons committing terrorist acts
Member of a terrorist group
Criminal conspiracy

Intentional omission to give information relating to terrorist acts

Suppression of financing of terrorist acts

Providing or collecting property for terrorist acts

Providing services for terrorist purposes

Arranging for retention or control of terrorist property

Dealing with terrorist property

Accepting gratification to facilitate or enable terrorist acts
Intentional omission to give information about terrorist property

Intentional omission to give information relating to terrorism financing
offence

Offences by body corporate

CHAPTER VIB
ORGANIZED CRIME

Interpretation in relation to this Chapter
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130v.

130w.

130x.
130v.
130z.
130zA.
130zs.
130zc.

131.
132.
133.

134,
135.
136.
137.
138.
139.
140.
140A.
1408.

141.
142.
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Member of an organized criminal group

Assisting an organized criminal group

Harbouring member of an organized criminal group

Consorting with an organized criminal group

Recruiting persons to be members of an organized criminal group
Participation in an organized criminal group

Accepting gratification to facilitate or enable organized criminal activity

Enhanced penalties for offences committed by an organized criminal group
or member of an organized criminal group

CHAPTER VII
OFFENCES RELATING TO THE ARMED FORCES

Abetting mutiny, or attempting to seduce a soldier or sailor from his duty
Abetment of mutiny, if mutiny is committed in consequence thereof

Abetment of an assault by a soldier or sailor on his superior officer, when
in the execution of his office

Abetment of such assault if the assault is committed

Abetment of the desertion of a soldier, sailor or airman

Harbouring a deserter

Deserter concealed on board merchant vessel through negligence of master
Abetment of act of insubordination by a soldier, sailor or airman

Persons subject to Articles of War not punishable under this Code

Wearing the dress of a soldier, sailor or airman

“Harbour”

Application of Chapter VII

CHAPTER VIII
OFFENCES AGAINST THE PUBLIC TRANQUILLITY

Unlawful assembly

Being a member of an unlawful assembly
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143.
144.
145.

146.
147.
148.
149.

150.
151.

152.
153.
153A.
154.
155.
156.

157.
158.
159.
160.

161.

162.

163.
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Punishment
Possessing weapons or missiles at unlawful assemblies

Joining or continuing in an unlawful assembly, knowing that it has been
commanded to disperse

Force used by one member in prosecution of common object
Punishment for rioting
Possessing weapons or missiles at riot

Every member of an unlawful assembly to be deemed guilty of any offence
committed in prosecution of common object

Hiring, or conniving at hiring, of persons to join an unlawful assembly

Knowingly joining or continuing in any assembly of five or more persons
after it has been commanded to disperse

Assaulting or obstructing public servant when suppressing riot, etc.
Wantonly giving provocation, with intent to cause riot

(Deleted)

Owner or occupier of land on which an unlawful assembly is held
Liability of person for whose benefit a riot is committed

Liability of agent of owner or occupier for whose benefit a riot is committed

Harbouring persons hired for an unlawful assembly

Being hired to take part in an unlawful assembly or riot, or to go armed
Affray

Punishment for committing affray

CHAPTER IX
OFFENCES BY, OR RELATING TO, PUBLIC SERVANTS

Public servant taking a gratification, other than legal remuneration, in
respect of an official act

Taking a gratification in order, by corrupt or illegal means, to influence a
public servant

Taking a gratification, for the exercise of personal influence with a public
servant
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164.
165.

166.

167.
168.
169.
170.
171.

172.

173.

174.
175.

176.

177.
178.
179.
180.
181.
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Punishment for abetment by public servant of the offences above defined

Public servant obtaining any valuable thing, without consideration, from
person concerned in any proceeding or business transacted by such public
servant

Public servant disobeying a direction of the law, with intent to cause injury
to any person

Public servant framing an incorrect document with intent to cause injury
Public servant unlawfully engaging in trade

Public servant unlawfully buying or bidding for property

Personating a public servant

_Wearing garb or carrying token used by public servant with fraudulent
intent

CHAPTER X

CONTEMPTS OF THE LAWFUL AUTHORITY OF
PUBLIC SERVANTS

Absconding to avoid service of summons or other proceeding from a public
servant

Preventing service of summons or other proceeding, or preventing
publication thereof

Non-attendance in obedience to an order from a public servant

Omission to produce a document to a public servant by a person legally
bound to produce such document

Omission to give notice or information to a public servant by a person
legally bound to give notice or information

Furnishing false information

Refusing oath when duly required to take oath by a public servant
Refusing to answer a public servant authorized to question
Refusing to sign statement

False statement on oath to public servant or person authorized to administer
an oath



14

Section

182.

183.

184.
185.

186.
187.
188.
189.
190.

191.
192.
193.
194.

195.

196.
197.
198.
199.

200.
201.
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False information, with intent to cause a public servant to use his lawful
power to the injury of another person

Resistance to the taking of property by the lawful authority of a public
servant

Obstructing sale of property offered for sale by authority of a public servant

Illegal purchase or bid for property offered for sale by authority of a public
servant

Obstructing public servant in discharge of his public functions
Omission to assist public servant when bound by law to give assistance
Disobedience to an order duly promulgated by a public servant
Threat of injury to a public servant
Threat of injury to induce any person to refrain fromapplying for protection
to a public servant

CHAPTER XI

FALSE EVIDENCE AND OFFENCES AGAINST
PUBLIC JUSTICE

Giving false evidence
Fabricating false evidence
Punishment for false evidence

Giving or fabricating false evidence with intent to procure conviction of a
capital offence

Giving or fabricating false evidence with intent to procure conviction of an
offence punishable with imprisonment

Using evidence known to be false
Issuing or signing a false certificate
Using as a true certificate one known to be false in a material point

False statement made in any declaration which is by law receivable as
evidence

Using as true any such declaration known to be false

Causing disappearance of evidence of an offence committed, or giving false
information touching it, to screen the offender
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202.

203.
203A.
204.
205.

206.

207.

208.
209.
210.
211.
212.
213.

214,

215.

216.

216A.
2168B.
217.

218.

219.

220.

221.
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Intentional omission, by a person bound to inform, to give information of
an offence

Giving false information respecting an offence committed
Disclosure of information

Destruction of document to prevent its production as evidence
False personation for the purpose of any act or proceeding in a suit

Fraudulent removal or concealment of property to prevent its seizure as a
forfeiture or in execution of a decree

Fraudulent claim to property to prevent its seizure as a forfeiture or in
execution of a decree

Fraudulently suffering a decree for a sum not due

Dishonestly making a false claim before a Court

Fraudulently obtaining a decree for a sum not due

False charge of offence made with intent to injure

Harbouring an offender

Taking gifts, etc., to screen an offender from punishment

Offering gift or restoration of property in consideration of screening
offender

Taking gift to help to recover stolen property, etc.

Harbouring an offender who has escaped from custody, or whose
apprehension has been ordered

Harbouring robbers or gang-robbers, etc.

“Harbour”

Public servant disobeying a direction of law with intent to save person from
punishment, or property from forfeiture

Public servant framing an incorrect record or writing with intent to save
person from punishment, or property from forfeiture

Public servant in a judicial proceeding corruptly making an order, report,
etc., which he knows to be contrary to law

Commitment for trial or confinement by a person having authority who
knows that he is acting contrary to law

Intentional omission to apprehend on the part of a public servant bound by
law to apprehend
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222,

223.

224.
225.

225A.

2258B.

226.
227.
228.

229.

230.
231.
232.
233.
234.
235.

236.
237.
238.
239.
240.
241,

242.
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Intentional omission to apprehend on the part of a public servant bound by
law to apprehend person under sentence of a Court

Escape from confinement negligently suffered by a public servant and
facilitating or enabling any terrorist act, etc.

Resistance or obstruction by a person to his lawful apprehension
Resistance or obstruction to the lawful apprehension of another person

Public servant omitting to apprehend or suffering other persons to escape in
cases not already provided for

Offences against laws of Malaysia where no special punishment is provided
(Deleted)
Violation of condition of remission of punishment

Intentional insult or interruption to a public servant sitting in any stage of a
judicial proceeding

Personation of a juror or assessor

CHAPTER XI|I

OFFENCES RELATING TO COIN AND GOVERNMENT STAMPS

Interpretation

(Deleted)

Counterfeiting coin

(Deleted)

Making or selling instrument for counterfeiting coin

Possession of instrument or material for the purpose of using the same for
counterfeiting coin

Abetting in Malaysia the counterfeiting out of Malaysia of coin
(Deleted)

Import or export of counterfeit coin

(Deleted)

Delivery of coin, possessed with the knowledge that it is counterfeit

Delivery to another of coin as genuine, which when first possessed the
deliverer did not know to be counterfeit

(Deleted)
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243.

246.
247,

248.
249.

250.
251.
252.
253.

254.

255.
256.

257.

258.
259.
260.
261.

262.
263.

264.
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Possession of coin by a person who knew it to be counterfeit when he
became possessed thereof

(There are no ss. 244-245)

(Deleted)

Fraudulently or dishonestly diminishing the weight or altering the
composition of coin

(Deleted)

Altering appearance of coin with intent that it shall pass as a coin of a
different description

(Deleted)
Delivery of coin, possessed with the knowledge that it is altered
(Deleted)

Possession of coin by a person who knew it to be altered when he became
possessed thereof

Delivery to another of coin as genuine, which when first possessed, the
deliverer did not know to be altered

Counterfeiting a Government stamp

Having possession of an instrument or material for the purpose of
counterfeiting a Government stamp

Making or selling an instrument for the purpose of counterfeiting a
Government stamp

Sale of counterfeit Government stamp
Having possession of a counterfeit Government stamp
Using as genuine a Government stamp known to be counterfeit

Effacing any writing from a substance bearing a Government stamp, or
removing from a document a stamp used for it, with intent to cause loss to
Government

Using a Government stamp known to have been before used
Erasure of mark denoting that stamp has been used

CHAPTER XIII

OFFENCES RELATING TO WEIGHTS AND MEASURES

Fraudulent use of false instrument for weighing
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265.
266.
267.

268.
269.
270.
271.
272.
273.
274.
275.
276.
277.
278.
279.
280.
281.
282.
283.
284.
285.
286.
287.

288.
289.
290.
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Fraudulent use of false weight or measure
Being in possession of false weights or measures
Making or selling false weights or measures

CHAPTER XIV

OFFENCES AFFECTING THE PUBLIC HEALTH,
SAFETY, CONVENIENCE, DECENCY AND MORALS

Public nuisance

Negligent act likely to spread infection of any disease dangerous to life
Malignant act likely to spread infection of any disease dangerous to life
Disobedience to a quarantine rule

Adulteration of food or drink which is intended for sale

Sale of noxious food or drink

Adulteration of drugs

Sale of adulterated drugs

Sale of any drug as a different drug or preparation

Fouling the water of a public spring or reservoir

Making atmosphere noxious to health

Rash driving or riding on a public way

Rash navigation of a vessel

Exhibition of a false light, mark or buoy

Conveying person by water for hire in a vessel overloaded or unsafe
Danger or obstruction in a public way or navigation

Negligent conduct with respect to any poisonous substance

Negligent conduct with respect to any fire or combustible matter
Negligent conduct with respect to any explosive substance

Negligent conduct with respect to any machinery in the possession or under
the charge of the offender

Negligence with respect to pulling down or repairing buildings
Negligence with respect to any animal
Punishment for public nuisance
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291.
292.
293.
294,

295.

296.
297.

298.

298A.

299.
300.
301.

302.

304.
304A.
305.
306.
307.
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Continuance of nuisance after injunction to discontinue
Sale, etc., of obscene books, etc.

Sale, etc., of obscene objects to young person

Obscene songs

CHAPTER XV
OFFENCES RELATING TO RELIGION
Injuring or defiling a place of worship with intent to insult the religion of
any class

Disturbing a religious assembly
Trespassing on burial places, etc.

Uttering words, etc., with deliberate intent to wound the religious feelings
of any person

Causing, etc., disharmony, disunity, or feelings of enmity, hatred or ill will,
or prejudicing, etc., the maintenance of harmony or unity, on grounds of
religion

CHAPTER XVI
OFFENCES AFFECTING THE HUMAN BODY
Offence Affecting Life

Culpable homicide
Murder

Culpable homicide by causing the death of a person other than the person
whose death was intended

Punishment for murder

(There is no s. 303)

Punishment for culpable homicide not amounting to murder
Causing death by negligence

Abetment of suicide of child or insane person

Abetment of suicide

Attempt to murder
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Se@&éohion
308. Attempt to commit culpable homicide

309. Attempt to commit suicide

309A. Infanticide
3098. Punishment for infanticide
(There are no ss. 310-311)

Causing Miscarriage; Injuries to Unborn Children;
Exposure of Infants; and Concealment of Births

312. Causing miscarriage
313. Causing miscarriage without woman’s consent

314. Death caused by act done with intent to cause miscarriage. If act done
without woman’s consent

315. Act done with intent to prevent a child being born alive or to cause it to die
after birth

316. Causing death of a quick unborn child by an act amounting to culpable
homicide

317. Exposure and abandonment of a child under twelve years by parent or
person having care of it

318. Concealment of birth by secret disposal of dead body

Hurt
319. Hurt

320. Grievous hurt
321. Voluntarily causing hurt
322. Voluntarily causing grievous hurt
323. Punishment for voluntarily causing hurt
324. Voluntarily causing hurt by dangerous weapons or means
325. Punishment for voluntarily causing grievous hurt
326. Voluntarily causing grievous hurt by dangerous weapons or means
326A.  Punishment for causing hurt by spouse
327. Voluntarily causing hurt to extort property or to constrain to an illegal act
328. Causing hurt by means of poison, etc., with intent to commit an offence
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329.

330.

331.

332.
333.
334.
335.
336.
337.

338.

339.
340.
341.
342.
343,
344,
345.
346.
347.

348.

349.
350.
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Voluntarily causing grievous hurt to extort property, or to constrain to an
illegal act

Voluntarily causing hurt to extort confession or to compel restoration of
property

Voluntarily causing grievous hurt to extort confession or to compel
restoration of property

Voluntarily causing hurt to deter public servant from his duty

Voluntarily causing grievous hurt to deter public servant from his duty
Voluntarily causing hurt on provocation

Causing grievous hurt on provocation

Punishment for act which endangers life or the personal safety of others
Causing hurt by an act which endangers life or the personal safety of others

Causing grievous hurt by an act which endangers life or the personal safety
of others

Wrongful Restraint and Wrongful Confinement

Wrongful restraint

Wrongful confinement

Punishment for wrongful restraint

Punishment for wrongful confinement

Wrongful confinement for three or more days

Wrongful confinement for ten or more days

Wrongful confinement of person for whose liberation a writ has been issued
Wrongful confinement in secret

Wrongful confinement for the purpose of extorting property or constraining
to an illegal act

Wrongful confinement for the purpose of extorting confession or of
compelling restoration of property

Criminal Force and Assault

Force
Criminal force
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351.
352.
352A.
353.
354.
355.

356.

357.
358.

359.
360.
361.
362.
363.
364.
365.

366.
367.

368.
369.

370.
371.
372.
372A.
372B.
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Assault

Punishment for using criminal force otherwise than on grave provocation
Punishment for using criminal force by spouse

Using criminal force to deter a public servant from discharge of his duty
Assault or use of criminal force to a person with intent to outrage modesty

Assault or criminal force with intent to dishonour a person, otherwise than
on grave provocation

Assault or criminal force in attempt to commit theft of property carried by
a person

Assault or criminal force in attempt wrongfully to confine a person
Assaulting or using criminal force on grave provocation

Kidnapping, Abduction, Slavery and Forced Labour

Kidnapping

Kidnapping from Malaysia

Kidnapping from lawful guardianship
Abduction

Punishment for kidnapping

Kidnapping or abducting in order to murder

Kidnapping or abducting with intent secretly and wrongfully to confine a
person

Kidnapping or abducting a woman to compel her marriage, etc.

Kidnapping or abducting in order to subject a person to grievous hurt,
slavery, etc.

Wrongfully concealing or keeping in confinement a kidnapped person

Kidnapping or abducting child under ten years with intent to steal movable
property from the person of such child

Buying or disposing of any person as a slave
Habitual dealing in slaves

Exploiting any person for purposes of prostitution
Persons living on or trading in prostitution
Soliciting for purpose of prostitution
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373.
373A.
374.

374A.

375.
375A.
3758B.

376.

376A.
3768B.

377.
377A.
3778.

377c.
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Suppression of brothels
(Deleted)
Unlawful compulsory labour

Hostage-Taking
Hostage-taking
Rape

Rape

Husband causing hurt in order to have sexual intercourse
Gang rape

Punishment for rape

Incest
Incest

Punishment for incest

Unnatural Offences

Buggery with an animal
Carnal intercourse against the order of nature

Punishment for committing carnal intercourse against the order of nature

Committing carnal intercourse against the order of nature without consent,
etc.

377cA. Sexual connection by object

377D.
377E.

378.

Outrages on decency
Inciting a child to an act of gross indecency
CHAPTER XVII OFFENCES

AGAINST PROPERTY Theft
Theft
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379.
379A.
380.
381.

382.

382A.

383.
384.
385.
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398.
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Punishment for theft

Punishment for theft of a motor vehicle

Theft in dwelling house, etc.

Theft by clerk or servant of property in possession of master

Theft after preparation made for causing death or hurt in order to commit
theft

Persons convicted of an offence against section 379, 380 or 382 committing
subsequent offence against such sections

Extortion

Extortion

Punishment for extortion

Putting person in fear of injury in order to commit extortion
Extortion by putting a person in fear of death or grievous hurt

Putting person in fear of death or of grievous hurt in order to commit
extortion

Extortion by threat of accusation of an offence punishable with death, or
imprisonment, etc.

Putting person in fear of accusation of offence, in order to commit extortion
Robbery and Gang-Robbery

Robbery

Gang-robbery

Punishment for robbery

Attempt to commit robbery

Voluntarily causing hurt in committing robbery
Punishment for gang-robbery

Gang-robbery with murder

Robbery when armed or with attempt to cause death or grievous hurt
(Deleted)

Making preparation to commit gang-robbery
Punishment for belonging to gang of robbers
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Sé&etition

401. Punishment for belonging to wandering gang of thieves

402. Assembling for purpose of committing gang-robbery

Criminal Misappropriation of Property

402A.  Definition of “agent”, “company”, “director”, “officer”
403. Dishonest misappropriation of property
404. Dishonest misappropriation of property possessed by a deceased person at
the time of his death

Criminal Breach of Trust

405. Criminal breach of trust

406. Punishment of criminal breach of trust

407. Criminal breach of trust by carrier, etc.

408. Criminal breach of trust by clerk or servant

409. Criminal breach of trust by public servant or agent
409A.  Defence not available
4098.  Presumption

Receiving Stolen Property

410. Stolen property
411. Dishonestly receiving stolen property

411A. Receiving benefit derived from criminal activities of organized criminal
group

412. Dishonestly receiving property stolen in the commission of a gang-robbery
413. Habitually dealing in stolen property
414. Assisting in concealment of stolen property
Cheating
415. Cheating
416. Cheating by personation
417. Punishment for cheating
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Cheating with knowledge that wrongful loss may be thereby caused to a
person whose interest the offender is bound to protect

Punishment for cheating by personation
Cheating and dishonestly inducing delivery of property

Fraudulent Deeds and Dispositions of Property

Dishonest or fraudulent removal or concealment of property to prevent
distribution among creditors

Dishonestly or fraudulently preventing from being made available for his
creditors a debt or demand due to the offender

Dishonest or fraudulent execution of deed of transfer containing a false
statement of consideration

Dishonest or fraudulent removal or concealment of consideration

Mischief

Mischief

Punishment for committing mischief

Committing mischief and thereby causing damage to the amount of twenty-
five ringgit

Mischief by killing or maiming any animal

(Deleted)

Mischief by injury to works of irrigation or by wrongfully diverting water

Mischief affecting any public transportation
Mischief by injury to public road, bridge or river
Mischief by injury to telegraph cable, wire, etc.

Mischief by causing inundation or obstruction to public drainage, attended
with damage

Mischief by destroying or moving or rendering less useful a lighthouse or
seamark, or by exhibiting false lights

Mischief by destroying or moving, etc., a landmark fixed by public
authority
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436.
437.

438.

439.

440.

441.
442.
443,
444,
445,
446,
447.
448,
449,
450.

451.

452.
453.
454,
455.

456.
457.
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Mischief by fire or explosive substance with intent to cause damage to
amount of fifty ringgit

Mischief by fire or explosive substance with intent to destroy a house, etc.

Mischief with intent to destroy or make unsafe a decked vessel or a vessel
of 20 tons burden

Punishment for the mischief described in the last section when committed
by fire or any explosive substance

Punishment for intentionally running vessel aground or ashore with intent
to commit theft, etc.

Mischief occurring during disturbances, etc.

Criminal Trespass

Criminal trespass

House-trespass

Lurking house-trespass

(Deleted)

Housebreaking

(Deleted)

Punishment for criminal trespass

Punishment for house-trespass

House-trespass in order to commit an offence punishable with death

House-trespass in order to commit an offence punishable with
imprisonment for life

House-trespass in order to commit an offence punishable with
imprisonment

House-trespass after preparation made for causing hurt to any person
Punishment for lurking house-trespass or housebreaking

(Deleted)

Lurking house-trespass or housebreaking after preparation made for causing
hurt to any person

(Deleted)

Lurking house-trespass or housebreaking by night in order to commit an
offence punishable with imprisonment
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Subsequent offence under section 453 or 457 punishable with whipping
after first offence

(Deleted)

Grievous hurt caused whilst committing lurking house-trespass or
housebreaking

All persons jointly concerned in housebreaking, etc., to be punishable for
death, or grievous hurt caused by one of their number

Dishonestly breaking open any closed receptacle containing or supposed to
contain property

Punishment for same offence when committed by person entrusted with
custody

CHaAPTER XV

OFFENCES RELATING TO DOCUMENTS AND TO
CURRENCY NOTES AND BANK NOTES

Forgery
Making a false document
Punishment for forgery
Forgery of a record of a Court, or public Register of Births, etc.
Forgery of a valuable security or will
Forgery for the purpose of cheating
Forgery for the purpose of harming the reputation of any person
“A forged document”
Using as genuine a forged document

Making or possessing a counterfeit seal, plate, etc., with intent to commit a
forgery punishable under section 467

Making or possessing a counterfeit seal, plate, etc., with intent to commit a
forgery punishable otherwise

Having possession of a valuable security or will know to be forged, with
intent to use it as genuine

Counterfeiting a device or mark used for authenticating documents
described in section 467, or possessing counterfeit marked material

Counterfeiting a device or mark used for authenticating documents other
than those described in section 467 or possessing counterfeit marked
material
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Fraudulent cancellation, destruction, etc., of a will
Falsification of accounts
(There are no ss. 478-489)

Currency Notes and Bank Notes

Forging or counterfeiting currency notes or bank notes
Using as genuine, forged or counterfeit currency notes or bank notes
Possession of forged or counterfeit currency notes or bank notes

Making or possessing instruments or materials for forging or counterfeiting
currency notes or bank notes

CHAPTER XIX
CRIMINAL BREACH OF CONTRACTS OF SERVICE

(Deleted)
Breach of contract to attend on and supply the wants of helpless persons

(Deleted)
CHAPTER XX

OFFENCES RELATING TO MARRIAGE

Cohabitation caused by a man deceitfully inducing a belief of lawful
marriage

Marrying again during the lifetime of husband or wife

Same offence with concealment of the former marriage from the person
with whom subsequent marriage is contracted

Marriage ceremony gone through with fraudulent intent without lawful
marriage

(There is no s. 497)
Enticing or taking away or detaining with a criminal intent a married woman

CHAPTER XXI
DEFAMATION

Defamation



30
S&eiition
500.

501.
502.

503.
504.
505.
506.
507.
508.

509.
510.

511.

PawaloCddizlaysia ACT 530

Punishment for defamation
Printing or engraving matter known to be defamatory
Sale of printed or engraved substance containing defamatory matter

CHAPTER XXII

CRIMINAL INTIMIDATION, INSULT AND ANNOYANCE

Criminal intimidation

Intentional insult with intent to provoke a breach of the peace
Statements conducing to public mischief

Punishment for criminal intimidation

Criminal intimidation by an anonymous communication

Act caused by inducing a personto believe that he will be rendered an object
of Divine displeasure

Word or gesture intended to insult the modesty of a person
Misconduct in public by a drunken person
CHarTER XXIII
ATTEMPTS TO COMMIT OFFENCES

Punishment for attempting to commit offences punishable with
imprisonment
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LAWS OF MALAYSIA
Act 574

PENAL CODE

An Act relating to criminal offences.
[Throughout Malaysia—31 March 1976,
Act A327; P.U. (B) 139/1976]
CHAPTER |

PRELIMINARY

Short title

1. This Act may be cited as the Penal Code.

Punishment of offences committed within Malaysia

2. Every person shall be liable to punishment under this Code and
not otherwise for every act or omission contrary to the provisions
thereof, of which he shall be guilty within Malaysia.

Punishment of offences committed beyond, but which by law may
be tried within Malaysia

3. Any person liable by law to be tried for an offence committed
beyond the limits of Malaysia, shall be dealt with according to the
provisions of this Code for any act committed beyond Malaysia, in the
same manner as if such act had been committed within Malaysia.



32

PawaloC bdizlaysia ACT 5782

Extension of Code to extraterritorial offences

4. (1) The provisions of Chapters VI, VIa and VIB shall apply to
any offence committed—

(@)

(b)

©)
(d)

)

(f)

@)

(h)

by any citizen or any permanent resident on the high seas
on board any ship or on any aircraft whether or not such
ship or aircraft is registered in Malaysia;

by any citizen or any permanent resident in any place
without and beyond the limits of Malaysia;

by any person against a citizen of Malaysia;

by any person against property belonging to, or operated or
controlled by, in whole or in part, the Government of
Malaysia or the Government of any State in Malaysia,
including diplomatic or consular premises of Malaysia, any
citizen of Malaysia, or any corporation created by or under
the laws of Malaysia located outside Malaysia;

by any person to compel the Government of Malaysia or
the Government of any State in Malaysia to do or refrain
from doing any act;

by any stateless person who has his habitual residence in
Malaysia;

by any person against or on board a fixed platform while it
is located on the continental shelf of Malaysia; or

by any person who after the commission of the offence is
present in Malaysia,

as if the offence had been committed in Malaysia.

(2) In this section—
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(@) “offence” includes every act done outside Malaysia which,
if done in Malaysia, would be an offence punishable under
this Code;

(b) “permanent resident” has the meaning assigned by the
Courts of Judicature Act 1964 [Act 91].

Certain laws not to be affected by this Code

5. Nothing in this Code is intended to repeal, vary, suspend or
affect any of the provisions of any written law for punishing mutiny
and desertion of officers, soldiers and airmen in the Malaysian Armed
Forces, or of any other law for the time being in force.

CHAPTER Il GENERAL
EXPLANATIONS

Definitions in the Code to be understood subject to exceptions

6. Throughout this Code every definition of an offence, every
penal provision and every illustration of every such definition or penal
provision, shall be understood subject to the exceptions contained in
the Chapter entitled “General Exceptions”, though those exceptions are
not repeated in such definition, penal provision or illustration.

ILLUSTRATIONS

(a) The sections in this Code which contain definitions of offences, do not
express that a child under ten years of age cannot commit such offences, but
the definitions are to be understood subject to the general exception which
provides that “nothing shall be an offence which is done by a child under
ten years of age”.

(b) A, a police officer, without warrant, apprehends Z, who has committed
murder. Here A is not guilty of the offence of wrongful confinement, for he
was bound by law to apprehend Z, and therefore the case falls within the
general exception which provides that “nothing is an offence which is done
by a person who is bound Dby law to do it”.
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Expression once explained is used in the same sense throughout
the Code

7. Every expression which is explained in any part of this Code, is
used in every part of this Code in conformity with the explanation.
“Gender”

8. The pronoun “he” and its derivatives are used of any person,
whether male or female.

“Number”

9. Unless the contrary appears from the context, words importing
the singular number include the plural number, and words importing
the plural number include the singular number.

“Man” and “woman”

10. The word “man” denotes a male human being of any age; the
word “woman” denotes a female human being of any age.

“Person”

11. The word “person” includes any company or association or
body of persons, whether incorporated or not.

“Public”

12.  The word “public” includes any class of the public or any
community.

13.  (Deleted by L.N. (N.S.) 1 of 1957).
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14-16. (There are no ss. 14-16).

“Government”

17.  “Government” includes the Government of Malaysia and of the
States and any person lawfully performing executive functions of
Government under any written law.

18. (There isno s. 18).

“Judge”

19. The word “judge” denotes not only every person who is
officially designated as a Judge, but also every person who is
empowered by law to give, in any legal proceeding, civil or criminal,
a definitive judgment, a judgment which, if not appealed against,
would be definitive, or a judgment which if confirmed by some other
authority, would be definitive, or who is one of a body of persons,
which body of persons is empowered by law to give such a judgment.

ILLUSTRATIONS

(@ A Magistrate exercising jurisdiction in respect of a charge on which he has
power to sentence to fine or imprisonment, with or without appeal, is a
Judge.

(b) A President of a Town Board holding an enquiry as to the origin of a fire
under the provisions of the Town Boards Enactment is a Judge.

“Court”

20.  The word “Court” denotes a judge who is empowered by law to
act judicially alone, or a body of judges which is empowered by law to
act judicially as a body, when such judge or body of judges is acting
judicially.
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“Public servant”

21.  The words “public servant” denote a person falling under any of
the descriptions hereinafter following:

(@)
(b)

©)
(d)

)

(f)

()

(h)

(i)

(Deleted by L.N. (N.S.) 1 of 1957);

every Commissioned Officer in the Malaysian Armed
Forces;

every Judge;

every officer of a Court whose duty it is, as such officer, to
investigate or report on any matter of law or fact, or to
make, authenticate, or keep any document, or to take charge
or dispose of any property or to execute any judicial
process, or to administer any oath, or to interpret, or to
preserve order in the Court, and every person specially
authorized by a Court to perform any of such duties;

every juryman or assessor assisting a Court or public
servant;

every arbitrator or other person to whom any cause or
matter has been referred for decision or report by any Court,
or by any other competent public authority;

every person who holds any office by virtue of which he is
empowered to place or keep any person in confinement;

every officer of Government whose duty it is, as such
officer, to prevent offences, to give information of offences,
to bring offenders to justice, or to protect the public health,
safety or convenience;

every officer whose duty it is, as such officer, to take,
receive, keep or expend any property, on behalf of
Government, or to make any survey, assessment, or
contract on behalf of Government, or to execute any
revenue process, or to investigate, or to report on any matter
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affecting the pecuniary interests of Government, or to
make, authenticate, or keep any document relating to the
pecuniary interests of Government, or to prevent the
infraction of any law for the protection of the pecuniary
interests of Government, and every officer in the service or
pay of Government, or remunerated by fees or commission
for the performance of any public duty;

() every officer whose duty it is, as such officer, to take,
receive, keep or expend any property, to make any survey
or assessment, or to levy any rate or tax for any secular
common purpose of any village, town or district, or to
make, authenticate or keep any document for the
ascertaining of the rights of the people of any village, town
or district.

Explanation 1—Persons falling under any of the above descriptions are
public servants, whether appointed by the Government or not.

Explanation 2—Wherever the words “public servant” occur, they shall be
understood of every person who is in actual possession of the situation of a
public servant, whatever legal defect there may be in his right to hold that
situation.

“Movable property”

22.  The words “movable property” are intended to include corporeal
property of every description, except land and things attached to the
earth, or permanently fastened to anything which is attached to the
earth.

ILLUSTRATION
Writings, relating to real or personal property or rights, are movable property.
“Wrongful gain” and “wrongful loss”

23.  “Wrongful gain” is gain by unlawful means of property to which
the person gaining is not legally entitled.
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“Wrongful loss” is the loss by unlawful means of property to which
the person losing it is legally entitled.

A person is said to gain wrongfully when such person retains
wrongfully, as well as when such person acquires wrongfully. A
person is said to lose wrongfully when such person is wrongfully kept
out of any property, as well as when such person is wrongfully
deprived of property.

“Dishonestly”

24.  Whoever does anything with the intention of causing wrongful
gain to one person, or wrongful loss to another person, irrespective of
whether the act causes actual wrongful loss or gain, is said to do that

thing “dishonestly”.

Explanation—In relation to the offence of criminal misappropriation or
criminal breach of trust it is immaterial whether there was an intention to defraud
or to deceive any person.

“Fraudulently”

25. A person is said to do a thing fraudulently if he does that thing
with intend to defraud, but not otherwise.

“Reason to believe”

26. A person is said to have “reason to believe” a thing, if he has
sufficient cause to believe that thing, but not otherwise.

“Property in possession of wife, clerk or servant”

27.  When property is in the possession of a person’s wife, clerk or

servant, on account of that person, it is in that person’s possession
within the meaning of this Code.
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Explanation—A person employed temporarily or on a
particular occasion in the capacity of a clerk or servant, is a clerk
or servant within the meaning of this section.

“Counterfeit”

28. A person is said to “counterfeit”, who causes one thing to
resemble another thing, intending by means of that resemblance to
practise deception, or knowing it to be likely that deception will
thereby be practised.

Explanation 1—It is not essential to counterfeiting that the imitation should

be exact.

Explanation 2—Where a person causes one thing to resemble another thing
and the resemblance is such that a person might be deceived thereby it shall be
presumed until the contrary is proved that the person so causing the one thing to
resemble the other thing intended by means of that resemblance to practise
deception or knew it to be likely that deception would thereby be practised.

“Document”

29. (1) The word ‘“document” means any matter expressed,
described or howsoever represented, upon any substance, material,
thing or article, including any matter embodied in a disc, tape, film,
sound track or other device whatsoever, by means of—

@)

(b)
(©)

letters, figures, marks, symbols, signals, signs or other
forms of expression, description or representation
whatsoever;

any visual recording (whether of still or moving images);

any sound recording, or any electronic, magnetic,

mechanical or other recording whatsoever and howsoever
made, or any sounds, electronic impulses, or other data
whatsoever;
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(d) arecording, or transmission, over a distance of any matter
by any, or any combination, of the means mentioned in

paragraph (a), (b) or (c),

or by more than one of the means mentioned in paragraphs (a), (b), (c)
and (d), intended to be used or which may be used for the purpose of
expressing, describing, or howsoever representing, that matter.

(2) For the purposes of this section—
(@ “film” includes a microfilm and any negative;

() “microfilm” means any transparent material bearing a
visual image in reduced size either singly or as a series and
includes a microfiche;

(c) “negative” means a transparent negative photograph on any
substance or material, and includes any transparent
negative photograph made from the original negative
photograph.

ILLUSTRATIONS
A writing is a document.
Words printed, lithographed or photographed are documents.
A map, plan, graph or sketch is a document.

An inscription on wood, metal, stone or any other substance, material or
thing is a document.

A drawing, painting, picture or caricature is a document.
A photograph or a negative is a document.

A tape recording of a telephonic communication, including a recording of
such communication transmitted over distance, is a document.

A photographic or other visual recording, including a recording of a
photographic or other visual transmission over a distance, is a document.
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A matter recorded, stored, processed, retrieved or produced by a computer
is a document.

Explanation—Whatever is expressed by means of letters, figures or marks
as explained by mercantile or other usage, shall be deemed to be expressed by
such letters, figures or marks within the meaning of this section, although the
same may not be actually expressed.

ILLUSTRATION

A writes his name on the back of a bill of exchange payable to his order.
The meaning of the endorsement, as explained by mercantile usage, is that the
bill is to be paid to the holder. The endorsement is a document, and must be
construed in the same manner as if the words “pay to the holder”, or words to
that effect, has been written over the signature.

“Valuable security”

30.

The words “valuable security” denote a document which is, or

purports to be, a document whereby any legal right is created,
extended, transferred, restricted, extinguished, or released, or whereby
any person acknowledges that he lies under legal liability, or has not a
certain legal right.

ILLUSTRATION

A writes his name on the back of a bill of exchange. As the effect of this
endorsement is to transfer the right to the bill to any person who may become
the lawful holder of it, the endorsement is a “valuable security”.

“A will”

31.

The words “a will” denote any testamentary document.

Words referring to acts include illegal omissions

32.

In every part of this Code, except where a contrary intention

appears from the context, words which refer to acts done extend also

to

illegal omissions.
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“Act” and “omission”

33.  The word “act” denotes as well a series of acts as a single act:
the word “omission” denotes as well a series of omissions as a single
omission.

Each of several persons liable for an act done by all, in like manner
as if done by him alone

34.  When a criminal act is done by several persons, in furtherance
of the common intention of all, each of such persons is liable for that
act in the same manner as if the act were done by him alone.

When such an act is criminal by reason of its being done with a
criminal knowledge or intention

35.  Whenever an act, which is criminal only by reason of its being
done with a criminal knowledge or intention, is done by several
persons, each of such persons who joins in the act with such knowledge
or intention, is liable for the act in the same manner as if the act were
done by him alone with that knowledge or intention.

Effect caused partly by act and partly by omission

36.  Wherever the causing of a certain effect, or an attempt to cause
that effect, by an act or by an omission, is an offence, it is to be
understood that the causing of that effect partly by an act and partly by
an omission is the same offence.

ILLUSTRATION

A intentionally causes Z’s death, partly by illegally omitting to give Z food,
and partly by beating Z. A has committed murder.
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Cooperation by doing one of several acts constituting an offence

37.

When an offence is committed by means of several acts,

whoever intentionally cooperates in the commission of that offence by
doing any one of those acts, either singly or jointly with any other
person, commits that offence.

@)

(b)

©)

ILLUSTRATIONS

A and B agree to murder Z, by severally, and at different times, giving him
small doses of poison. A and B administer the poison, according to the
agreement with intent to murder Z. Z dies from the effects of the several
doses of poison so administered to him. Here A and B intentionally
cooperate in the commission of murder, and as each of them does an act by
which the death is caused, they are both guilty of the offence, though their
acts are separate.

A and B are joint jailors, and as such have the charge of Z, a prisoner,
alternately for six hours at a time. A and B, intending to cause Z’s death,
knowingly cooperate in causing that effect by illegally omitting, each during
the time of his attendance, to furnish Z with food supplied to them for that
purpose. Z dies of hunger. Both A and B are guilty of the murder of Z.

A, a jailor, has the charge of Z, a prisoner. A, intending to cause Z’s death,
illegally omits to supply Z with food in consequence of which Z is much
reduced in strength, but the starvation is not sufficient to cause his death. A
is dismissed from his office, and B succeeds him. B, without collusion or
cooperation with A, illegally omits to supply Z with food, knowing that he
is likely thereby to cause Z’s death. Z dies of hunger. B is guilty of murder;
but as A did not co-operate with B, A is guilty only of an attempt to commit
murder.

Several persons engaged in the commission of a criminal act, may
be guilty of different offences

38.

Where several persons are engaged or concerned in the

commission of a criminal act, they may be guilty of different offences

by

means of that act.
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ILLUSTRATION

A attacks Z under such circumstances of grave provocation that his killing
of Z would be only culpable homicide not amounting to murder. B, having ill
will towards Z, and intending to kill him, and not having been subject to the
provocation, assists A in killing Z. Here, though A and B are both engaged in
causing Z’s death, B is guilty of murder, and A is guilty only of culpable
homicide.

“Voluntarily”

39.  Anperson is said to cause an effect “voluntarily” when he causes
it by means whereby he intended to cause it, or by means which, at
time of employing those means, he knew or had reason to believe to be
likely to cause it.

ILLUSTRATION
A sets fire, by night, to an inhabited house in a large town, for the purpose
of facilitating a robbery, and thus causes the death of a person. Here A may not
have intended to cause death, and may even be sorry that death has been caused
by his act; yet, if he knew that he was likely to cause death, he has caused death
voluntarily.

“Qffence”

40. (1) Except in the Chapter and sections mentioned in subsections
(2) and (3), the word “offence” denotes a thing made punishable by
this Code.

(2) In Chapter IV and in sections 71, 109, 110, 112, 114, 115, 116,
117,187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 224, 225, 327,
328, 329, 330, 331, 347, 348, 388, 389 and 445, the word “offence”
denotes a thing punishable under this Code or under any other law for
the time being in force.

(3) Insections 141, 176, 177, 201, 202, 212, 216 and 441, the word
“offence” has the same meaning when the thing punishable under any
other law for the time being in force is punishable under such law with
imprisonment for a term of six months or upwards, whether with or
without fine.
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41-42. (There are no ss. 41-42).

“Illegal”, “unlawful” and “legally bound to do”
43.  The word “illegal” or “unlawful” is applicable to everything

which is an offence, or which is prohibited by law, or which furnishes
ground for a civil action.

And in respect of the word “illegal”, a person is said to be “legally
bound to do” whatever it is illegal in him to omit.
“Injury”

44.  The word “injury” denotes any harm whatever illegally caused
to any person, in body, mind, reputation or property.

“Life”

45.  The word “life” denotes the life of a human being, unless the
contrary appears from the context.

“Death”

46. The word “death” denotes the death of a human being, unless
the contrary appears from the context.

“Animal”

47.  The word “animal” denotes any living creature, other than a
human being.

“Vessel”

48. The word “vessel” denotes anything made for the conveyance
by water of human beings, or of property.
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“Year” and “month”

49.  Whenever the word “year” or the word “month” is used, it is to
be understood that the year or the month is to be reckoned according
to the Gregorian Calendar.

“Section”

50. The word “section” denotes one of those portions of a Chapter
of this Code which are distinguished by prefixed numeral figures.
“Qath”

51.  The word “oath” includes a solemn affirmation substituted by
law for an oath, and any declaration required or authorized by law to
be made before a public servant, or to be used for the purpose of proof,
whether in a Court or not.

“Good faith”

52.  Nothing is said to be done or believed in good faith which is
done or believed without due care and attention.

“Non-serious offence”

52A. The words “non-serious offence” denote an offence punishable
with imprisonment for a term of not more than ten years.

“Serious offence”

52B. The words “serious offence” denote an offence punishable with
imprisonment for a term of ten years or more.
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CHAPTER IlI
PUNISHMENTS
53. (Deleted by F.M. Ord. 14 of 1953).

54—55. (Deleted by L.N. (N.S.) 1 of 1957).
56. (Thereisnos. 56).

Fractions of terms of punishment

57.  In calculating fractions of terms of punishment, imprisonment
for life shall be reckoned as equivalent to imprisonment for “thirty
years.

58. (Thereisnos. 58).

59-60. (Deleted by F.M. Ord. 14 of 1953).

61-62. (There are no ss. 61-62).

63—64. (Deleted by F.M.S. En. 1 of 1936).

65. (Thereis nos. 65).

66—70. (Deleted by F.M.S. En. 1 of 1936).

Limit of punishment of offence which is made up of several
offences

71. (1) Where anything which is an offence is made up of parts, any
of which parts is itself an offence, the offender shall not be punished

with the punishment of more than one of such of his offences, unless
it be so expressly provided.

*
NOTE — Previously “twenty years” — see section 3 of the Penal Code (Amendment) Act 2003 [Act
A1210].
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(2) Where anything is an offence falling within two or more separate
definitions of any law in force for the time being by which offences are
defined or punished, or where several acts of which one or more than
one would by itself or themselves constitute an offence constitute when
combined a different offence the offender shall not be punished with a
more severe punishment than the Court which tries him could award
for any one of such offences.

ILLUSTRATIONS

(@) A gives Z fifty strokes with a stick. Here A may have committed the offence
of voluntarily causing hurt to Z by the whole beating, and also by each of
the blows which make up the whole beating. If A were liable to punishment
for every blow, he might be imprisoned for fifty years, one for each blow.
But he is liable only to one punishment for the whole beating.

(b) But if, while A is beating Z, Y interferes, and A intentionally strikes Y, here,
as the blow given to Y is no part of the act whereby A voluntarily causes
hurt to Z, A is liable to one punishment for voluntarily causing hurt to Z, and
to another for the blow givento Y.

Punishment of a person found guilty of one of several offences, the
judgment stating that it is doubtful of which

72.  Inall cases in which judgment is given that a person is guilty of
one of several offences specified in the judgment, but that it is doubtful
of which of these offence he is guilty, the offender shall be punished
for the offence for which the lowest punishment is provided, if the
same punishment is not provided for all.

73—74. (Deleted by F.M. Ord. 14 of 1953).

Punishment of persons convicted, after a previous conviction of an
offence punishable with three years’ imprisonment

75.  Whoever, having been convicted of an offence punishable under
Chapter XII or Chapter XVII with imprisonment for a term of three
years or upwards, or having been convicted in any other part of
Malaysia, in the Republic of Singapore or in the State of Brunei of an
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offence of a nature similar to any of those offences, shall be guilty of
any offence punishable under either of those Chapters with
imprisonment for a term of three years or upwards, and shall be subject
for every such subsequent offence to double the amount of punishment
to which he would otherwise have been liable for the same.

Punishment of mandatory imprisonment for persons convicted of
multiple serious offences

75A.  Whoever, having been convicted at least two times of a serious
offence and was punished with at least two years of imprisonment for
each of those convictions, shall be punished with mandatory
imprisonment for the third and subsequent offences and the term of
imprisonment shall not be less than double the term of the longer term
of imprisonment imposed for the previous convictions.

CHAPTER IV GENERAL

EXCEPTIONS

Act done by a person bound, or by mistake of fact believing himself
bound, by law

76.  Nothing is an offence which is done by a person who is, or who,
by reason of a mistake of fact and not by reason of a mistake of law, in
good faith believes himself to be, bound by law to do it.

ILLUSTRATIONS

(@) A, asoldier, firesona mob by the order of his superior officer, in conformity
with the commands of the law. A has committed no offence.

(b) A, an officer of a Court, being ordered by that Court to arrest Y, and, after
due enquiry, believing Z to be Y, arrests Z. A has committed no offence.
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Act of Judge when acting judicially

77. Nothing is an offence which is done by a Judge when acting
judicially in the exercise of any power which is, or which in good faith
he believes to be, given to him by law.

Act done pursuant to the judgment or order of a Court

78.  Nothing which is done in pursuance of, or which is warranted
by the judgment or order of a Court, if done while such judgment or
order remains in force, is an offence, notwithstanding the Court may
have had no jurisdiction to pass such judgment or order, provided the
person doing the act in good faith believes that the Court had such
jurisdiction.

Act done by a person justified, or by mistake of fact believing
himself justified by law

79. Nothing is an offence which is done by any person who is
justified by law, or who by reason of a mistake of fact and not by reason
of a mistake of law in good faith believes himself to be justified by
law, in doing it.

ILLUSTRATION

A sees Z commit what appears to A to be a murder. A, in the exercise, to the
best of his judgment exerted in good faith, of the power which the law gives to
all persons of apprehending murderers in the act, seizes Z, in order to bring Z
before the proper authorities. A has committed no offence, though it may turn
out that Z was acting in self-defence.

Accident in the doing of a lawful act

80.  Nothing is an offence which is done by accident or misfortune,
and without any criminal intention or knowledge, in the doing of a
lawful act in a lawful manner, by lawful means, and with proper care
and caution.
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ILLUSTRATION

Ais at work with a hatchet; the head flies off and Kills a man who is standing
by. Here, if there was no want of proper caution on the part of A, his act is
excusable and not an offence.

Act likely to cause harm but done without a criminal intent, and
to prevent other harm

81.  Nothing is an offence merely by reason of its being done with
the knowledge that it is likely to cause harm, if it be done without any
criminal intention to cause harm, and in good faith for the purpose of
preventing or avoiding other harm to person or property.

Explanation—It is a question of fact in such a case whether the harm to be
prevented or avoided was of such a nature and so imminent as to justify or excuse
the risk of doing the act with the knowledge that it was likely to cause harm.

ILLUSTRATIONS

(@) A, the captain of a steam vessel, suddenly and without any fault or negligence
on his part, finds himself in such a position that, before he can stop his
vessel, he must inevitably run down a boat B, with 20 or 30 passengers on
board, unless he changes the course of his vessel; and that, by changing his
course, he must incur risk of running down a boat, C, with only two
passengers on board, which he may possibly clear. Here, if A alters his
course without any intention to run down the boat C, and in good faith for
the purposes of avoiding the danger to the passengers in the boat B, he is
not guilty of an offence, though he may run down the boat C, by doing an
act which he knew was likely to cause that effect, if it be found as a matter
of fact that the danger which he intended to avoid was such as to excuse him
in incurring the risk of running down the boat C.

(b) Ainagreat fire pulls down houses in order to prevent the conflagration from
spreading. He does this with the intention, in good faith, of saving human
life or property. Here, if it be found that the harm to be prevented was of
such a nature and so imminent as to excuse A’s act, A is not guilty of the
offence.

Act of a child under 10 years of age

82.  Nothing is an offence which is done by a child under ten years
of age.
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Act of a child above 10 and under 12 years of age, who has not
attained sufficient maturity of understanding

83.  Nothing is an offence which is done by a child above ten years
of age and under twelve, who has not attained sufficient maturity of
understanding to judge of the nature and consequence of his conduct
on that occasion.

Act of a person of unsound mind

84.  Nothing is an offence which is done by a person who, at the time
of doing it, by reason of unsoundness of mind, is incapable of knowing
the nature of the act, or that he is doing what is either wrong or contrary
to law.

Intoxication when a defence

85. (1) Save as provided in this section and in section 86,
intoxication shall not constitute a defence to any criminal charge.

(2) Intoxication shall be a defence to any criminal charge if by reason
thereof the person charged at the time of the act or omission
complained of did not know that such act or omission was wrong or
did not know what he was doing and—

(@) the state of intoxication was caused without his consent by
the malicious or negligent act of another person; or

(b) the person charged was by reason of intoxication insane,
temporarily or otherwise, at the time of such act or
omission.

Effect of defence of intoxication when established

86. (1) Where the defence under subsection 85(2) is established,
then in a case falling under paragraph (a) thereof the accused person
shall be acquitted, and in a case falling under paragraph (b), the
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provisions of section 84 of this Code, sections 347 and 348 of the
Criminal Procedure Code [Act 593] shall apply.

(2) Intoxication shall be taken into account for the purpose of
determining whether the person charged had formed any intention,
specific or otherwise, in the absence of which he would not be guilty
of the offence.

(3) For the purpose of this and the preceding section “intoxication”
shall be deemed to include a state produced by narcotics or drugs.

Act not intended and not known to be likely to cause death or
grievous hurt, done by consent

87.  Nothing, which is not intended to cause death or grievous hurt,
and which is not known by the doer to be likely to cause death or
grievous hurt, is an offence by reason of any harm which it may cause,
or be intended by the doer to cause, to any person above eighteen years
of age, who has given consent, whether express or implied, to suffer
that harm; or by reason of any harm which it may be known by the
doer to be likely to cause to any such person who has consented to take
the risk of that harm.

ILLUSTRATION

A and Z agree to fence with each other for amusement. This agreement
implies the consent of each to suffer any harm which, in the course of such
fencing, may be caused without foul play; and if A, while playing fairly, hurts Z,
A commits no offence.

Act not intended to cause death, done by consent in good faith for
the benefit of a person

88.  Nothing, which is not intended to cause death, is an offence by
reason of any harm which it may cause, or be intended by the doer to
cause, or be known by the doer to be likely to cause, to any person for
whose benefit it is done in good faith, and who has given a consent,
whether express or implied, to suffer that harm, or to take the risk of
that harm.
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ILLUSTRATION

A, a surgeon, knowing that a particular operation is likely to cause the death
of Z, who suffers under a painful complaint, but not intending to cause Z’s death,
and intending in good faith, Z’s benefit, performs that operation on Z, with Z’s
consent. A has committed no offence.

Act done in good faith for the benefit of a child or person of
unsound mind, by or by consent of guardian

89.

Nothing, which is done in good faith for the benefit of a person

under twelve years of age, or of unsound mind, by or by consent, either
express or implied, of the guardian or other person having lawful
charge of that person, is an offence by reason of any harm which it may
cause, or be intended by the doer to cause, or be known by the doer to
be likely to cause, to that person:

Provided that this exception shall not extend to—

(@) the intentional causing of death, or to the attempting to
cause death;

(b) the doing of anything which the person doing it knows to
be likely to cause death for any purpose other than the
preventing of death or grievous hurt, or the curing of any
grievous disease or infirmity;,

(c) the voluntary causing of grievous hurt, or to the attempting
to cause grievous hurt, unless it be for the purpose of
preventing death or grievous hurt, or the curing of any
grievous disease or infirmity;

(d) the abetment of any offence, to the committing of which
offence it would not extend.

ILLUSTRATION

A, in good faith, for his child’s benefit, without his child’s consent, has his
child cut for the stone by a surgeon, knowing it to be likely that the operation
will cause the child’s death, but not intending to cause the child’s death. A is
within the exception, in as much as his object was the cure of the child.
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Consent known to be given under fear or misconception and
consent of a child or person of unsound mind

90. A-consent is not such a consent as is intended by any section of
this Code—

(@) if the consent is given by a person under fear of injury, or
under a misconception of fact, and if the person doing the
act knows, or has reason to believe, that the consent was
given in consequence of such fear or misconception;

(b) if the consent is given by a person who, from unsoundness
of mind or intoxication, is unable to understand the nature
and consequence of that to which he gives his consent; or

(c) unless the contrary appears from the context, if the consent
is given by a person who is under twelve years of age.

Acts which are offences independently of harm caused to the
person consenting, are not within the exceptions in sections 87, 88
and 89

91.  The exceptions in sections 87, 88 and 89 do not extend to acts
which are offences independently of any harm which they may cause,
or be intended to cause, or be known to be likely to cause, to the person
giving the consent, or on whose behalf the consent is given.

ILLUSTRATION

Causing miscarriage, except in cases excepted under section 312, is an
offence independently of any harm which it may cause or be intended to cause
to the woman. Therefore it is not an offence “by reason of such harm”; and the
consent of the woman, or of her guardian, to the causing of such miscarriage
does not justify the act.
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Act done in good faith for the benefit of a person without consent

92.  Nothing is an offence by reason of any harm which it may
cause to a person for whose benefit it is done in good faith, even
without that person’s consent, if the circumstances are such that it is
impossible for that person to signify consent, or if that person is
incapable of giving consent, and has no guardian or other person in
lawful charge of him from whom it is possible to obtain consent in
time for the thing to be done with benefit:

Provided that, this exception shall not extend to—

(@) theintentional causing of death, or the attempting to cause
death;

(b) the doing of anything which the person doing it knows to
be likely to cause death, for any purpose other than the
preventing of death or grievous hurt, or the curing of any
grievous disease or infirmity;

(c) the voluntary causing of hurt, or to the attempting to cause
hurt, for any purpose other than the preventing of death
or hurt;

(d) the abetment of any offence, to the committing of which
offence it would not extend.

ILLUSTRATIONS

(@) Z is thrown from his horse and is insensible. A, a surgeon, finds that Z
requires to be trepanned. A, not intending Z’s death, but in good faith, for
Z’s benefit, performs the trepan before Z recovers his power of judging
for himself. A has committed no offence.

(b) Z is carried off by a tiger. A fires at the tiger, knowing it to be likely that
the shot may kill Z, but not intending to kill Z, and in good faith intending
Z’s benefit. A’s ball gives Z a mortal wound. A has committed no offence.

(c) A, asurgeon, sees a child suffer an accident which is likely to prove fatal
unless an operation be immediately performed. There is no time to apply
to the child’s guardian. A performs the operation in spite of the entreaties
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of the child, intending, in good faith, the child’s benefit. A has committed
no offence.

(d) A is in a house which is on fire, with Z, a child. People below hold out a
blanket. A drops the child from the housetop, knowing it to be likely that
the fall may kill the child, but not intending to Kill the child, and intending
in good faith, the child’s benefit. Here, even if the child is killed by the
fall, A has committed no offence.

Explanation—Mere pecuniary benefit is not benefit within the meaning of
sections 88, 89 and 92.

Communication made in good faith

93.  No communication made in good faith is an offence by reason
of any harm to the person to whom it is made, if it is made for the
benefit of that person.

ILLUSTRATION

A, a surgeon, in good faith, communicates to a patient his opinion that he
cannot live. The patient dies in consequence of the shock. A has committed no
offence, though he knew it to be likely that the communication might cause the
patient’s death.

Act to which a person is compelled by threats

94, Except murder, offences included in Chapter VI punishable
with death and offences included in Chapter VIA, nothing is an
offence which is done by a person who is compelled to do it by threats,
which, at the time of doing it, reasonably cause the apprehension that
instant death to that person will otherwise be the consequence:

Provided that the person doing the act did not of his own accord,
or from a reasonable apprehension of harm to himself short of instant
death, place himself in the situation by which he became subject to
such constraint.

Explanation 1—A person who, of his own accord, or by reason of a threat
of being beaten, joins gang-robbers knowing their character, is not entitled to
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the benefit of this exception on the ground of his having been compelled by
his associates to do anything that is an offence by law.

Explanation 2—A person seized by gang-robbers, and forced by threat of
instant death to do a thing which is an offence by law—for example, a smith
compelled to take his tools and to force the door of a house for the gang-robbers
to enter and plunder it—is entitled to the benefit of this exception.

Act causing slight harm

95. Nothing is an offence by reason that it causes, or that it is
intended to cause, or that it is known to be likely to cause, any harm,
if that harm is so slight that no person of ordinary sense and temper
would complain of such harm.

Right of Private Defence

Nothing done in private defence is an offence

96.  Nothing is an offence which is done in the exercise of the right
of private defence.

Right of private defence of the body and of property

97.  Every person has a right, subject to the restrictions contained in
section 99, to defend—

(@) hisown body, and the body of any other person, against any
offence affecting the human body;

(b) the property, whether movable or immovable, of himself or
of any other person, against any act which is an offence
falling under the definition of theft, robbery, mischief or
criminal trespass, or which is an attempt to commit theft,
robbery, mischief ~ or  criminal trespass.



59 PawaloC bdizlaysia ACT 57589

Right of private defence against the act of a person of unsound
mind

98.  When an act, which would otherwise be a certain offence, is not
that offence, by reason of the youth, the want of maturity of
understanding, the unsoundness of mind, or the intoxication of the
person doing that act, or by reason of any misconception on the part of
that person, every person has the same right of private defence against
that act which he would have if the act were that offence.

ILLUSTRATIONS

(@) Z, under the influence of madness, attempts to kill A. Z is guilty of no
offence. But A has the same right of private defence which he would have
if Z were sane.

(b) A enters, by night, a house which he is legally entitled to enter. Z, in good
faith, taking A, for a house breaker, attacks A. Here Z, by attacking A, under
this misconception, commits no offence. But A has the same right of private
defence against Z, which he would have if Z were not acting under that
misconception.

Acts against which there is no right of private defence

99. (1) There is no right of private defence against an act which does
not reasonably cause the apprehension of death or of grievous hurt, if
done, or attempted to be done, by a public servant acting in good faith
under colour of his office, though that act may not be strictly justifiable
by law.

(2) There is no right of private defence against an act which does not
reasonably cause the apprehension of death or of grievous hurt, if done,
or attempted to be done, by the direction of a public servant acting in
good faith under colour of his office, though that direction may not be
strictly justifiable by law.

(3) There is no right of private defence in cases in which there is time
to have recourse to the protection of the public authorities.

(4) The right of private defence in no case extends to the inflicting
of more harm than it is necessary to inflict for the purpose of defence.
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Explanation 1—A person is not deprived of the right of private defence
against an act done, or attempted to be done, by a public servant, as such, unless
he knows, or has reason to believe, that the person doing the act is such public

servant.

Explanation 2—A person is not deprived of the right of private defence
against an act done, or attempted to be done, by the direction of a public servant,
unless he knows, or has reason to believe, that the person doing the act is acting
by such direction; or unless such person states the authority under which he acts,
or, if he has authority in writing, unless he produces such authority, if demanded.

When the right of private defence of the body extends to causing

death

100. The right of private defence of the body extends, under the
restrictions mentioned in the last preceding, to the voluntary causing
of death or of any other harm to the assailant, if the offence which
occasions the exercise of the right is of any of the following
descriptions:

@)

(b)

(©)
(d)
)
(f)

such an assault as may reasonably cause the apprehension
that death will otherwise be the consequence of such
assault;

such an assault as may reasonably cause the apprehension
that grievous hurt will otherwise be the consequence of
such assault;

an assault with the intention of committing rape;

an assault with the intention of gratifying unnatural lust;

an assault with the intention of kidnapping or abducting;

an assault with the intention of wrongfully confining a
person, under circumstances which may reasonably cause

him to apprehend that he will be unable to have recourse to
the public authorities for his release.
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When such right extends to causing any harm other than death

101. If the offence is not of any of the descriptions enumerated in
section 100, the right of private defence of the body does not extend to
the voluntary causing of death to the assailant, but does extend, under
the restrictions mentioned in section 99, to the voluntary causing to the
assailant of any harm other than death.

Commencement and continuance of the right of private defence of
the body

102. The right of private defence of the body commences as soon as
a reasonable apprehension of danger to the body arises from an attempt
or threat to commit the offence, though the offence may not have been
committed; and it continues as long as such apprehension of danger to
the body continues.

When the right of private defence of property extends to causing
death

103. The right of private defence of property extends, under the
restrictions mentioned in section 99, to the voluntary causing of death
or of any other harm to the wrongdoer, if the offence, the committing
of which, or the attempting to commit which, occasions the exercise of
the right, is an offence of any of the following descriptions:

(@) robbery;
(b) housebreaking by night;

(c) mischief by fire committed on any building, tent or vessel,
which building, tent or vessel is used as a human dwelling,
or as a place for the custody of property;

(d) theft, mischief or house-trespass, under such circumstances
as may reasonably cause apprehension that death or
grievous hurt will be the consequence, if such right of
private defence IS not exercised.
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When such right extends to causing any harm other than death

104. If the offence, the committing of which, or the attempting to
commit which, occasions the exercise of the right of private defence,
is theft, mischief or criminal trespass, not of any of the descriptions
enumerated in section 103, that right does not extend to the voluntary
causing of death, but does extend subject to the restrictions mentioned
in section 99, to the voluntary causing to the wrongdoer of any harm
other than death.

Commencement and continuance of the right of private defence of
property

105. (1) The right of private defence of property commences when
a reasonable apprehension of danger to the property commences.

(2) The right of private defence of property against theft continues
till the offender has effected his retreat with the property, or till
assistance of the public authorities is obtained, or till the property has
been recovered.

(3) The right of private defence of property against robbery
continues as long as the offender causes or attempts to cause to any
person death, or hurt, or wrongful restrain, or as long as the fear of
instant death, or of instant hurt, or of instant personal restraint
continues.

(4) The right of private defence of property against criminal trespass
or mischief, continues as long as the offender continues in the
commission of criminal trespass or mischief.

(5) The right of private defence of property against housebreaking
by night continues as long as house-trespass which has been begun by
such housebreaking continues.
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Right of private defence against a deadly assault when there is risk
of harm to an innocent person

106. If, in the exercise of the right of private defence against an
assault which reasonably causes the apprehension of death, the
defender is so situated that he cannot effectually exercise that right
without risk of harm to an innocent person, his right of private defence
extends to the running of that risk.

ILLUSTRATION
A is attacked by a mob who attempt to murder him. He cannot effectually
exercise his right of private defence without firing on the mob, and he cannot

fire without risk of harming young children who are mingled with the mob. A
commits no offence if by so firing he harms any of the children.

CHAPTERV

ABETMENT
Abetment of a thing
107. A person abets the doing of a thing who—
(@) instigates any person to do that thing;
(aa) commands any person to do that thing;
(b) engages with one or more other person or persons in any
conspiracy for the doing of that thing, if an act or illegal
omission takes place in pursuance of that conspiracy, and

in order to the doing of that thing; or

(c) intentionally aids, by any act or illegal omission, the doing
of that thing.

Explanation 1—A person who, by wilful misrepresentation, or by wilful
concealment of a material fact which he is bound to disclose, voluntarily causes
or procures, or attempts to cause or procure, a thing to be done, is said to instigate
the doing of that thing.
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ILLUSTRATION

A, a public officer, is authorized by a warrant from a Court to apprehend Z.
B, knowing that fact and also that C is not Z, wilfully represents to A that C is Z,
and thereby intentionally causes A to apprehend C. Here B abets by instigation
the apprehension of C.

Explanation 2—Whoever, either prior to or at the time of the commission
of an act, does anything in order to facilitate the commission of that act, and
thereby facilitates the commission thereof, is said to aid the doing of that act.

Explanation 3—Whoever masterminds the doing of an act is said to
command the doing of that act.

ILLUSTRATION

A, the head of an organized criminal group B, masterminds C and D to kidnap
E. A'is guilty of abetment.

Abettor

108. A person abets an offence who abets either the commission of
an offence, or the commission of an act which would be an offence, if
committed by a person capable by law of committing an offence with
the same intention or knowledge as that of the abettor.

Explanation 1—The abetment of the illegal omission of an act may amount
to an offence, although the abettor may not himself be bound to do that act.

Explanation 2—To constitute the offence of abetment, it is not necessary
that the act abetted should be committed, or that the effect requisite to constitute
the offence should be caused.

ILLUSTRATIONS

(@) A instigates B to murder C. B refuses to do so. A is guilty of abetting B to
commit murder.

(b) A instigates B to murder D. B, in pursuance of the instigation stabs D. D
recovers fromthe wound. A is guilty of instigating B to commit murder.

Explanation 3—It is not necessary that the person abetted should be capable
by law of committing an offence, or that he should have the same guilty intention
or knowledge as that of the abettor, or any guilty intention or knowledge.
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ILLUSTRATION

ILLUSTRATIONS

(@ A, with a guilty intention, abets a child or a lunatic to commit an act which
would be an offence if committed by a person capable by law of committing
an offence, and having the same intention as A. Here A, whether the act is
committed or not, is guilty of abetting an offence.

(b) A, with the intention of murdering Z, instigates B, a child under seven years
of age, to do an act which causes Z’s death. B, in consequence of the
abetment, does the act, and thereby causes Z’s death. Here, though B
was not capable by law of committing an offence, A is liable to be punished
in the same manner as if B had been capable by law of committing an
offence and had committed murder, and he is therefore subject to the
punishment of death.

() A instigates B to set fire to a dwelling house. B, in consequence of the
unsoundness of his mind, being incapable of knowing the nature of the act,
or that he is doing what is wrong or contrary to law, sets fire to the house in
consequence of A’s instigation. B has committed no offence, but A is guilty
of abetting the offence of setting fire to a dwelling house, and is liable to
the punishment provided for that offence.

(d) A, intending to cause a theft to be committed, instigates B to take property
belonging to Z out of Z’s possession. A induces B to believe that the property
belongs to A. B takes the property out of Z’s possession, in good faith
believing it to be A’s property. B, acting under this misconception, does not
take dishonestly, and therefore does not commit theft. But A is guilty of
abetting theft, and is liable to the same punishment as if B had committed
theft.

Explanation 4—The abetment of an offence being an offence, the abetment
of such an abetment is also an offence.

ILLUSTRATION

A instigates B to instigate C to murder Z. B accordingly instigates C to
murder Z, and C commits that offence in consequence of B’s instigation. B is
liable to be punished for his offence with the punishment for murder; and as A
instigated B to commit the offence A is also liable to the same punishment.

Explanation 5—It is not necessary to the commission of the offence of
abetment by conspiracy that the abettor should concert the offence with the
person who commits it. It is sufficient if he engages in the conspiracy in
pursuance of which the offence is committed.
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ILLUSTRATION

A concerts with B a plan for poisoning Z. It is agreed that A shall administer
the poison. B then explains the plan to C, mentioning that a third person is to
administer the poison, but without mentioning A’s name. C agrees to procure the
poison, and procures and delivers it to B for the purpose of its being used in the
manner explained. A administers the poison; Z dies in consequence. Here,
though A and C have not conspired together, yet C has been engaged in the
conspiracy in pursuance of which Z has been murdered. C has therefore
committed the offence defined in this section, and is liable to the punishment for
murder.

Abetment in Malaysia of offences outside Malaysia

108A. A person abets an offence within the meaning of this Code
who, in Malaysia, abets the commission of any act without and beyond
Malaysia which would constitute an offence if committed in Malaysia.

ILLUSTRATION

A, in Malaysia, instigates B, a foreigner in Java, to commit murder in Java.
A is guilty of abetting murder.

Punishment of abetment if the act abetted is committed in
consequence, and where no express provision is made for its
punishment

109. Whoever abets any offence shall, if the act abetted is committed
in consequence of the abetment, and no express provision is made by
this Code for the punishment of such abetment, be punished with the
punishment provided for the offence.

Explanation—An act or offence is said to be committed in consequence of
abetment, when it is committed in consequence of the instigation, or in
pursuance of the conspiracy, or with the aid which constitutes the abetment.
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ILLUSTRATION
ILLUSTRATIONS

(@) A offers a bribe to B, a public servant, as a reward for showing A some
favour in the exercise of B’s official functions. B accepts the bribe. A has
abetted the offence defined in section 161.

(b) A instigates B to give false evidence. B, in consequence of the instigation,
commits that offence. A is guilty of abetting that offence, and is liable to the
same punishment as B.

(c) A and B conspire to poison Z. A, in pursuance of the conspiracy, procures
the poison and delivers it to B, in order that he may administer it to Z. B, in
pursuance of the conspiracy administers the poison to Z in A’s absence and
thereby causes Z’s death. Here B is guilty of murder. A is guilty of abetting
that offence by conspiracy, and is liable to the punishment for murder.

Punishment of abetment if the person abetted does the act with a
different intention from that of the abettor

110.  Whoever abets the commission of an offence shall, if the person
abetted does the act with a different intention or knowledge from that of
the abettor, be punished with the punishment provided for the offence
which would have been committed if the act had been done with the
intention or knowledge of the abettor and with no other.

Liability of abettor when one act is abetted and a different act is
done

111. When an act is abetted and a different act is done, the abettor is
liable for the act done, in the same manner, and to the same extent, as
if he had directly abetted it:

Provided that the act done was a probable consequence of the
abetment, and was committed under the influence of the instigation, or
with the aid or in pursuance of the conspiracy which constituted the
abetment.

ILLUSTRATIONS

(@) A instigates a child to put poison into the food of Z, and gives him poison
for that purpose. The child, in consequence of the instigation, by mistake
puts the poison into the food of Y, which is by the side of that of Z. Here, if
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the child was acting under the influence of A’s instigation, and the act done
was under the circumstances a probable consequence of the abetment, A is
liable in the same manner, and to the same extent, as if he had instigated the
child to put the poison into the food of Y.

(b) A instigates B to burn Z’s house. B sets fire to the house, and at the same
time commits theft of property there. A, though guilty of the burning of the
house, is not guilty of abetting the theft for the theft was a distinct act, and
not a probable consequence of the burning.

(c) A, instigates B and C to break into an inhabited house at midnight for the
purpose of robbery, and provides them with arms for that purpose. B and C
break into the house, and being resisted by Z, one of the inmates, murder Z.
Here, if that murder was the probable consequence of the abetment, A is
liable to the punishment provided for murder.

Abettor, when liable to cumulative punishment for act abetted and
for act done

112. If the act for which the abettor is liable under section 111 is
committed in addition to the act abetted, and constitutes a distinct
offence, the abettor is liable to punishment for each of the offences.

ILLUSTRATION

A instigates B to resist by force a distress made by a public servant. B, in
consequence, resists that distress. In offering the resistance, B voluntarily causes
grievous hurt to the officer executing the distress. As B has committed both the
offence of resisting the distress, and the offence of voluntarily causing grievous
hurt, B is liable to punishment for both these offences; and if A knew that B was
likely voluntarily to cause grievous hurt in resisting the distress, A will also be
liable to punishment for each of the offences.

Liability of abettor for an offence caused by the act abetted
different from that intended by the abettor

113.  When an act is abetted with the intention on the part of the
abettor of causing a particular effect, and an act for which the abettor
is liable in consequence of the abetment causes a different effect from
that intended by the abettor, the abettor is liable for the effect caused,
in the same manner, and to the same extent, as if he had abetted the act
with the intention of causing that effect, provided he knew that the act
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abetted was likely to cause that effect.

ILLUSTRATION

A instigates B to cause grievous hurt to Z, B, in consequence of the
instigation, causes grievous hurt to Z. Z dies in consequence. Here, if A knew
that the grievous hurt abetted was likely to cause death, A is liable to be punished
with the punishment provided for murder.

Abettor present when offence committed

114.  Whenever any person who, if absent, would be liable to be
punished as an abettor, is present when the act or offence for which he
would be punishable in consequence of the abetment is committed, he
shall be deemed to have committed such act or offence.

Abetment of an offence punishable with death or imprisonment
for life

115.  Whoever abets the commission of an offence punishable with
death or imprisonment for life or imprisonment for a term which may
extend to twenty years, shall, if that offence is not committed in
consequence of the abetment, and no express provision is made by this
Code for the punishment of such abetment, be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine; and shall if any act for which the abettor is liable
in consequence of the abetment and which causes hurt to any person,
is done, the abettor shall be liable to imprisonment for a term which
may extend to fourteen years, and shall also be liable to fine.

ILLUSTRATION

A instigates B to murder Z. The offence is not committed. If B had murdered
Z, he would have been subject to the punishment of death. Therefore, A is liable
to imprisonment for a term which may extend to seven years, and also to a fine;
and if any hurt be done to Z in consequence of the abetment, he will be liable to
imprisonment for a term which may extend to fourteen years, and to fine.
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Abetment of an offence punishable with imprisonment

116.  Whoever abets an offence punishable with imprisonment shall,
if that offence is not committed in consequence of the abetment, and
no express provision is made by this Code for the punishment of such
abetment, be punished with imprisonment for a term which may extend
to one-fourth part of the longest term provided for that offence or with
such fine as is provided for that offence or with both; and if the abettor
or the person abetted is a public servant, whose duty it is to prevent the
commission of such offence, the abettor shall be punished with
imprisonment for a term which may extend to one-half of the longest
term provided for that offence or with such fine as is provided for the
offence or with both.

ILLUSTRATIONS

(@) A offers a bribe to B, a public servant, as a reward for showing A some
favour in the exercise of B’s official functions. B refuses to accept the bribe.
A is punishable under this section.

(b) A instigates B to give false evidence. Here, if B does not give false evidence,
A has nevertheless committed the offence defined in this section, and is
punishable accordingly.

(c) A, apolice officer, whose duty it is to prevent robbery, abets the commission
of robbery. Here, though the robbery is not committed, A is liable to one-
half of the longest term of imprisonment provided for that offence, and also
to fine.

(d) B abets the commission of a robbery by A, a police officer, whose duty it is
to prevent that offence. Here, though the robbery is not committed, B is
liable to one-half of the longest term of imprisonment provided for the
offence of robbery, and also to fine.

Abetting the commission of an offence by the public, or by more
than ten persons

117.  Whoever abets the commission of an offence by the public
generally, or by any number or class of persons exceeding ten, shall be
punished with imprisonment for a term which may extend to three
years or with fine or with both.
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ILLUSTRATION

A affixes in a public place a placard, instigating a sect consisting of more
than ten members, to meet at a certain time and place for the purpose of attacking
the members of an adverse sect while engaged in a procession. A has committed
the offence defined in this section.

Concealing a design to commit an offence punishable with death
or imprisonment for life

118.  Whoever, intending to facilitate, or knowing it to be likely that
he will thereby facilitate, the commission of an offence punishable
with death or imprisonment for life or imprisonment for a term which
may extend to twenty years, voluntarily conceals, by any act or illegal
omission, the existence of a design to commit such offence, or makes
any representation which he knows to be false respecting such design,
shall, if that offence is committed, be punished with imprisonment for
a term which may extend to seven years, or if the offence is not
committed, with imprisonment for a term which may extend to three
years, and, in either case, shall also be liable to fine.

ILLUSTRATION

A, knowing that a gang-robbery is about to be committed at B, falsely
informs the police that a gang-robbery is about to be committed at C, a place in
an opposite direction, and thereby misleads the police with intent to facilitate the
commission of the offence. The gang-robbery is committed at B in pursuance of
the design. A is punishable under this section.

A public servant concealing a design to commit an offence which
it is his duty to prevent

119. Whoever, being a public servant, intending to facilitate, or
knowing it to be likely that he will thereby facilitate, the commission
of an offence, the commission of which it is his duty as such public
servant to prevent, voluntarily conceals, by any act or illegal omission,
the existence of a design to commit such offence, or makes any
representation which he knows to be false respecting such design,
shall, if the offence is committed, be punished with imprisonment for
a term which may extend to one-half of the longest maximum term
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provided for the offence or with such fine as is provided for the offence
or with both; or if the offence is punishable with death or imprisonment
for life or imprisonment for a term which may extend to twenty years,
with imprisonment for a term which may extend to ten years; or, if the
offence is not committed, shall be punished with imprisonment for a
term which may extend to one-fourth part of the longest term provided
for the offence or with such fine as is provided for the offence or with
both.

ILLUSTRATION

A, an officer of police, being legally bound to give information of all designs
to commit robbery, which may come to his knowledge, and knowing that B
designs to commit robbery, omits to give such information, with intent to
facilitate the commission of that offence. Here A has by an illegal omission
concealed the existence of B’s design, and is liable to punishment according to
this section.

Concealing a design to commit an offence punishable with
imprisonment

120.  Whoever, intending to facilitate, or knowing it to be likely that
he will thereby facilitate, the commission of an offence punishable
with imprisonment, voluntarily conceals, by any act or illegal
omission, the existence of a design to commit such offence, or makes
any representation which he knows to be false respecting such design,
shall, if the offence is committed, be punished with imprisonment for
a term which may extend to one-fourth, and if the offence is not
committed, to one-eighth of the longest term provided for the offence
or with such fine as is provided for the offence or with both.

CHAPTER VA

CRIMINAL CONSPIRACY

Definition of criminal conspiracy
120A. When two or more persons agree to do, or cause to be done—

(@) anillegal act; or
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(b) anact, which is not illegal, by illegal means,

such an agreement is designated a criminal conspiracy:

Provided that no agreement except an agreement to commit an
offence shall amount to a criminal conspiracy unless some act besides
the agreement is done by one or more parties to such agreement in
pursuance thereof.

Explanation 1—It is immaterial whether the illegal act is the ultimate object of
such agreement, or is merely incidental to that object.

Explanation 2—Where liability for any offence may be incurred without
knowledge on the part of the person committing it of any particular fact or
circumstance necessary for the commission of the offence, a person shall
nevertheless not be guilty of conspiracy to commit the offence unless he and at
least one other party to the agreement intend or know that that fact or circumstance
shall or will exist at the time when the conduct constituting the offence is to take

place.

@)

(b)

©

ILLUSTRATIONS

If A and B agree to embark on a bombing campaign throughout Malaysia,
and either one of them commits an act in furtherance of the agreement such
as acquiring Ammonium Nitrate fertilizer or other bomb making
components, they will each be guilty of conspiracy to cause explosions even
though no bombing targets were identified and no bombing was actually
attempted.

A wilfully and knowingly joins an enterprise of persons consisting of B, C
and D where they share a common criminal purpose to commit certain
offences such as attacking civilian objects, murder and terrorism, and at
least one of them acts on the plan by surveilling targets or securing a weapon
to be used in the attacks. All four are guilty of conspiracy to attack civilian
objects, and commit murder and terrorism the moment any one of them acts
on the plan.

A and B agree to cheat the Government on a contract for goods by inflating
the price of goods quoted in the tender document. A and B intend to conceal
the real price of the goods to the Government. A and B are guilty of
conspiring to cheat the Government the moment that one of them drafts the
fraudulent tender document or engages in any other act in furtherance of the
plan.
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(d) A, B and C agree to engage in fraud and misuse of visas, permits or other
documents to facilitate a particular act of terrorism in Malaysia. All three
are guilty of conspiracy to provide support for the commission of a terrorist
act the moment any one of them engages in an act in furtherance of the plan,
such as acquiring the visas or other materials necessary to produce the
fraudulent documents.

Punishment of criminal conspiracy

1208. (1) Whoever is a party to a criminal conspiracy to commit an
offence punishable with death, imprisonment for a term of two years
or upwards shall, where no express provision is made in this Code for
the punishment of such a conspiracy, be punished in the same manner
as if he had abetted such offence.

(2) Subject to subsection (3), whoever is a party to a criminal
conspiracy other than a criminal conspiracy to commit an offence
punishable as aforesaid shall be punished with imprisonment for a term
not exceeding six months or with fine or with both.

(3) If the offence, the commission of which is the object of the
conspiracy, is a minor offence under the Minor Offences Act 1955 [Act
336] the punishment for such conspiracy shall not exceed the
maximum punishment provided for such minor offence.

CHAPTER VI

OFFENCES AGAINST THE STATE

Waging or attempting to wage war or abetting the waging of war
against the Yang di-Pertuan Agong, a Ruler or Yang di-Pertua
Negeri

121. Whoever wages war against the Yang di-Pertuan Agong or
against any of the Rulers or Yang di-Pertua Negeri, or attempts to wage
such war, or abets the waging of such war, shall be punished with death
or imprisonment for life, and if not sentenced to death shall also be
liable to fine.
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Offences against the person of the Yang di-Pertuan Agong, Ruler
or Yang di-Pertua Negeri

121A. Whoever compasses, imagines, invents, devises or intends the
death of or hurt to or imprisonment or restraint of the Yang di-Pertuan
Agong or any of the Rulers or Yang di-Pertua Negeri, their heirs or
successors, shall be punished with death and shall also be liable to fine.

Offences against the authority of the Yang di-Pertuan Agong,
Ruler or Yang di-Pertua Negeri

1218. Whoever compasses, imagines, invents or intends the
deposition or deprivation of the Yang di-Pertuan Agong from the
sovereignty of Malaysia or the deprivation or deposition of the Ruler,
his heirs or successors, or of the Yang di-Pertua Negeri from the rule
of a State, or the overawing by means of criminal force or the show of
criminal force the Government of Malaysia or of any State, shall be
punished with imprisonment for life and shall also be liable to fine.

Abetting offences under section 121A or 1218

121c. Whoever abets the commission of any of the offences
punishable by section 121A or 121B shall be punished with the
punishment provided for the said offences.

Intentional omission to give information of offences against section
121, 121a, 1218 or 121c by a person bound to inform

121D. Whoever knowing or having reason to believe that any offence
punishable under section 121, 1214, 121 or 121c has been committed
intentionally omits to give any information respecting that offence,
which he is legally bound to give, shall be punished with imprisonment
for a term which may extend to seven years or with fine or with both.
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Collecting arms, etc., with the intention of waging war against the
Yang di-Pertuan Agong, a Ruler or Yang di-Pertua Negeri

122. Whoever collects or attempts to collect men, arms or
ammunition, or otherwise prepares to wage war with the intention of
either waging or being prepared to wage war against the Yang di-
Pertuan Agong or any of the Rulers or the Yang di-Pertua Negeri or
abets the waging or the preparation of such war, shall be punished with
imprisonment for life or imprisonment for a term not exceeding twenty
years, and shall also be liable to fine.

Concealing with intent to facilitate a design to wage war

123.  Whoever by any act, or by illegal omission, conceals or
attempts to conceal the existence of a design to wage war against the
Yang di-Pertuan Agong or any of the Rulers or the Yang di-Pertua
Negeri, intending by such concealment or attempted concealment to
facilitate, or knowing it to be likely that such concealment or attempted
concealment will facilitate, the waging of such war, shall be punished
with imprisonment for a term which may extend to ten years, and shall
also be liable to fine.

Assaulting member of Parliament, etc., with intent to compel or
restrain the exercise of any lawful power

124, Whoever, with the intention of inducing or compelling or
attempting to induce or compel a member of Parliament or of any
Legislative Assembly or of any State Executive Council to exercise or
refrain from exercising in any manner the lawful powers of such
member, assaults or wrongfully restrains, or attempts wrongfully to
restrain, or overawes by means of criminal force, or the show of
criminal force, or attempts so to overawe, such member shall be
punished with imprisonment for a term which may extend to seven
years, and shall also be liable to fine.

124A. (Deleted by F.M.S. En. 13 of 1939).
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Activity detrimental to parliamentary democracy

124B. Whoever, by any means, directly or indirectly, commits an
activity detrimental to parliamentary democracy shall be punished with
imprisonment for a term which may extend to twenty years.

Attempt to commit activity detrimental to parliamentary
Democracy

124c. Whoever attempts to commit an activity detrimental to
parliamentary democracy or does any act preparatory thereto shall be
punished with imprisonment for a term which may extend to fifteen
years.

Printing, sale, etc., of documents and publication detrimental to
parliamentary democracy

124D. Whoever, by any means, directly or indirectly, prints,
publicises, sells, issues, circulates or reproduces any document or
publication detrimental to parliamentary democracy shall be punished
with imprisonment for a term which may extend to fifteen years:

Provided that no person shall be convicted of an offence under this
section if he proves to the satisfaction of the court that the document
or publication in respect of which he is charged was printed, published,
sold, issued, circulated or reproduced, as the case may be, without his
authority, consent and knowledge, and without any want of due care
or caution on his part, and that he did not know and had no reason to
suspect the nature of the document or publication.

Possession of documents and publication detrimental to
parliamentary democracy

124e. (1) Any person who, without lawful excuse, has in his
possession any document or publication detrimental to parliamentary
democracy or any extract therefrom, shall be punished with
imprisonment for a term which may extend to ten years.
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(2) The document and publication referred to in subsection (1) shall
be presumed to be a document or publication detrimental to
parliamentary democracy until the contrary is proved; and where in
any prosecution under this section it is proved that a person was
carrying or had in his possession or under his control a document or
publication detrimental to parliamentary democracy he shall be
deemed to have known the contents and the nature of the contents of
such document or publication:

Provided that no person shall be convicted of an offence under this
section if he proves to the satisfaction of the court —

(@) that he was not aware of the contents and the nature of the
contents of the document or publication detrimental to
parliamentary democracy which he was carrying or had in
his possession or under his control; and

(b) that he was carrying or had the document or publication
detrimental to parliamentary democracy in his possession
or under his control in such circumstances that at no time
did he have reasonable cause to believe or suspect that the
document or publication was a document or publication
detrimental to parliamentary democracy.

Importation of document and publication detrimental to
parliamentary democracy

124F. (1) Any person who imports or attempts to import or abets the
importation of any document or publication detrimental to
parliamentary democracy or without lawful excuse has in his
possession any document or publication shall be punished with
imprisonment for a term which may extend to five years.

(2) The document and publication referred to in subsection (1) shall
be presumed to be a document or publication detrimental to
parliamentary democracy until the contrary is proved; and where in
any prosecution under this section it is proved that a person was
carrying or had in his possession or under his control a document or
publication detrimental to parliamentary democracy he shall be
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deemed to have known the contents and the nature of the contents of
such document or publication:

Provided that no person shall be convicted of an offence under this
section if he proves to the satisfaction of the court —

(@) that he was not aware of the contents and the nature of the
contents of the document or publication detrimental to
parliamentary democracy which he was carrying or had in
his possession or under his control; and

(b) that he was carrying or had the document or publication
detrimental to parliamentary democracy in his possession
or under his control in such circumstances that at no time
did he have reasonable cause to believe or suspect that the
document or publication was a document or publication
detrimental to parliamentary democracy.

Posting of placards, etc.

124G. Any person who posts or distributes any placard, circular or
other document containing any incitement to violence, or counselling
violent disobedience to the law or to any lawful order, or likely to lead
to any breach of the peace, shall be punished with imprisonment for a
term which may extend to five years.

Dissemination of information

124H. Any person who by word of mouth or in writing or in any
newspaper, periodical, book, circular, or other printed publication or
by any other means including electronic means incites violence, or
counsels violent disobedience to the law or to any lawful order, shall
be punished with imprisonment for a term which may extend to five
years.
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Dissemination of false reports

124:.  Any person who, by word of mouth or in writing or in any
newspaper, periodical, book, circular, or other printed publication or
by any other means including electronic means spreads false reports or
makes false statements likely to cause public alarm, shall be punished
with imprisonment for a term which may extend to five years.

Receipt of document and publication detrimental to
parliamentary democracy

1245. (1) Any person or any office bearer of any association or any
responsible member or agent of any organization who receives any
document or publication detrimental to parliamentary democracy shall
deliver the same without delay to a police officer; and any person,
office bearer, member or agent who fails to do so, or who, unless
authorized so to do by a police officer not below the rank of
Superintendent of Police, communicates to any other person, or
publishes or causes to be published the contents of any such document
or publication, shall be punished with imprisonment for a term which
may extend to ten years.

(2) The document and publication referred to in subsection (1) shall
be presumed to be a document or publication detrimental to
parliamentary democracy until the contrary is proved; and where in
any prosecution under this section it is proved that a person was
carrying or had in his possession or under his control a document or
publication detrimental to parliamentary democracy he shall be
deemed to have known the contents and the nature of the contents of
such document or publication:

Provided that no person shall be convicted of an offence under this
section if he proves to the satisfaction of the court —

(@) that he was not aware of the contents and the nature of the
contents of the document or publication detrimental to
parliamentary democracy which he was carrying or had in
his  possession or under his control; and
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(b) that he was carrying or had the document or publication
detrimental to parliamentary democracy in his possession
or under his control in such circumstances that at no time
did he have reasonable cause to believe or suspect that the
document or publication was a document or publication
detrimental to parliamentary democracy.

Sabotage

124k. Whoever, by any means, directly or indirectly, commits
sabotage shall be punished with imprisonment for life.

Attempt to commit sabotage

124, Whoever attempts to commit sabotage or does any act
preparatory thereto shall be punished with imprisonment for a term
which may extend to fifteen years.

Espionage

124Mm. Whoever, by any means, directly or indirectly, commits
espionage shall be punished with imprisonment for life.

Attempt to commit espionage

124n. Whoever attempts to commit espionage or does any act

preparatory thereto shall be punished with imprisonment for a term
which may extend to fifteen years.

Waging war against any power in alliance with the Yang
di-Pertuan Agong

125. Whoever whether in conjunction with the enemies of the Yang
di-Pertuan Agong or otherwise wages war against the Government of
any power in alliance or at peace with the Yang di-Pertuan Agong, or
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attempts to wage such war, or abets the waging of such war, shall be
punished with imprisonment for life, to which fine may be added; or
with imprisonment for a term which may extend to twenty years, to
which fine may be added, or with fine.

Harbouring or attempting to harbour any person in Malaysia or
person residing in a foreign State at war or in hostility against the
Yang di-Pertuan Agong

125A. Whoever by any act, harbours or attempts to harbour, either in
Malaysia or in the territories of any power at war with, or otherwise in
actual hostility against, the Yang di-Pertuan Agong, or elsewhere, the
enemies of the Yang di-Pertuan Agong, shall be punished with
imprisonment for life, to which fine may be added; or with
imprisonment for a term which may extend to twenty years, to which
fine may be added, or with fine.

Committing depredation on the territories of any power at peace
with the Yang di-Pertuan Agong

126. Whoever whether in conjunction with the enemies of the Yang
di-Pertuan Agong or otherwise commits depredation, or makes
preparations to commit depredation, on the territories of any power in
alliance or at peace with the Yang di-Pertuan Agong, shall be punished
with imprisonment for a term which may extend to seven years, and
shall also be liable to fine and to forfeiture of any property used, or
intended to be used, in committing such depredation, or acquired by
such depredation.

Receiving property taken by war or depredation mentioned in
sections 125 and 126

127. Whoever receives or attempting to receive any property knowing
the same to have been taken in the commission of any of the offences
mentioned in sections 125 and 126, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine and to forfeiture of the property so received.
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Public servant voluntarily allowing prisoner of State or war in his
custody to escape

128. Whoever, being a public servant, and having the custody of any
prisoner of State or prisoner of war, voluntarily allows such prisoner
to escape from any place in which such prisoner is confined, shall be
punished with imprisonment for life, or imprisonment for a term which
may extend to twenty years, and shall also be liable to fine.

Public servant negligently suffering prisoner of State or war in his
custody to escape

129.  Whoever, being a public servant, and having the custody of any
prisoner of State or prisoner of war, negligently suffers such prisoner
to escape from any place of confinement in which such prisoner is
confined, shall be punished with imprisonment for a term which may
extend to three years, and shall also be liable to fine.

Aiding escape of, rescuing, or harbouring such prisoner

130. Whoever knowingly aids or assists any prisoner of State or
prisoner of war in escaping from lawful custody, or rescues or attempts
to rescue any such prisoner, or harbours or conceals any such prisoner
who has escaped from lawful custody, or offers or attempts to offer
any resistance to the recapture of such prisoner, shall be punished with
imprisonment for life, or with imprisonment for a term which may
extend to twenty years, and shall also be liable to fine.

Explanation—A prisoner of State or prisoner of war who is permitted to be at
large on his parole within certain limits in Malaysia, is said to escape from lawful
custody if he goes beyond the limits within which he is allowed to be at large.
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Interpretation of this Chapter
130A. In this Chapter—

(@) “activity detrimental to parliamentary democracy” means
an activity carried out by a person or a group of persons
designed to overthrow or undermine parliamentary
democracy by violent or unconstitutional means;

(b) “document or publication detrimental to parliamentary
democracy” means any document or publication having in
part or in whole a tendency —

(a) to excite organized violence against persons or
property in Malaysia;

(b) to support, propagate or advocate any act
prejudicial to the security of Malaysia or the
maintenance or restoration of public order therein
or inciting to violence therein or counselling violent
disobedience to the law thereof or to any lawful
order therein; or

(c) to invite, request or demand support for or on
account of any collection, subscription,
contribution or donation, whether in money or in
kind, for the direct or indirect benefit or use of
persons who intend to act or are about to act, or have
acted, in a manner prejudicial to the security of
Malaysia or to the maintenance of public order
therein, or who incite to violence therein or counsel
violent disobedience to the law thereof or any
lawful order therein;

(c) “espionage” means an activity to obtain sensitive
information by ulterior or illegal means for the purpose that
is prejudicial to the security or interest of Malaysia;
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(d) “essential services” includes—

(a) water services;

(b) electricity services;

(c) public health services;

(d) banking and financial services;
(e) fire services;

(f) prison services;

(9) postal services;

(h) telecommunication  services including  the
communication infrastructure;

(i) telegraph services;

() radio  communication  services including
broadcasting and television services;

(k) port, dock and harbour services and undertakings;
() public transport services by land, sea or air; or

(m) bulk distribution of fuel and lubricants;

(e) “harbour” includes supplying a person with shelter, food,

(f)

drink, money or clothes; or, except by a person employed
in a Government hospital, medicines, bandages, surgical
dressings or any other form of aid to a person wounded; or
arms, ammunition or means of conveyance, or assisting a
person in any way to evade apprehension;

“imprisonment for life” means (subject to the provisions of
any written law conferring power to grant pardons,
reprieves or respites or suspension or remission of
punishments) imprisonment until the death of the person on
whom the sentence is imposed;

(9) “publication” includes all written, pictorial or printed

matter, and everything of a nature similar to written or



86 PawaloC bdizlaysia ACT 5786

printed matter, whether or not containing any visible
representation, or by its form, shape or in any other manner
capable of suggesting words or ideas, or an audio recording
and every copy, translation and reproduction or substantial
translation or reproduction in part or in whole thereof;

(h) “sabotage” means—
(@) an act or omission intending to cause harm—

(i) for the interests of foreign powers or foreign
organizations;

(if) to premises or utilities used for national
defence or for war; or

(iii) to the maintenance of essential services; or

(b) knowingly producing defective materials, premises
or utilities used for national defence or for war;

(i) “sensitive information” means any document, information
and material—

(@) relating to the Cabinet, Cabinet committees and
State Executive Council; or

(b) that concerns sovereignty, national security,
defence, public order and international relations,

whether or not classified as “Top Secret”, “Secret”,
“Confidential” or “Restricted” by a minister, the Menteri
Besar or Chief Minister of a State or any public officer
appointed by a minister, the Menteri Besar or Chief
Minister of a State.
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CHAPTER VIA

OFFENCES RELATING TO TERRORISM
Interpretation in relation to this Chapter

1308. (1) In this Chapter—
“entity” means a person, group, trust, partnership or fund;
“explosive or other lethal device” means—

(@) an explosive or incendiary weapon or device that is
designed or has the capability to cause death, serious bodily
injury or substantial material damage; or

(b) aweapon or device that is designed or has the capability to
cause death, serious bodily injury or substantial material
damage through the release, dissemination or impact of
toxic chemicals, biological agents or toxins or similar
substances or radiation or radioactive material,

“harbour” includes supplying a person with shelter, food, drink,
money or clothes; or, except by a person employed in a Government
hospital, medicine, bandages, surgical dressings or any other form of
aid to a person wounded; or arms, ammunition or means of
conveyance, or assisting a person in any way to evade apprehension;

“imprisonment for life” means (subject to the provisions of any
written law conferring power to grant pardons, reprieves or respites or
suspension or remission of punishments) imprisonment until the death
of the person on whom the sentence is imposed;

“master”, in relation to a vessel, means the owner or person (except
a harbour master or pilot) having for the time being command or charge
of the vessel;

“operator”, in relation to an aircraft, means the owner or person for
the time being in charge or command or control of the aircraft;

“property” means—
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(@) assets of every kind, whether corporeal or incorporeal,
movable or immovable, tangible or intangible, however
acquired; or

(b) legal documents or instruments in any form, including
electronic or digital, evidencing title to, or interest in, such
assets, including bank credits, traveller’s cheques, bank
cheques, money orders, shares, securities, bonds, drafts
and letters of credit;

“terrorism financing offence” means any offence under section 130N,
1300, 130r or 130gq;

“terrorist” means any person who—

(@) commits, or attempts to commit, any terrorist act; or

(b) participates in or facilitates the commission of any terrorist
act,

and includes a specified entity under section 668 or 66c of the “Anti-
Money Laundering, Anti-Terrorism Financing and Proceeds of
Unlawful Activities Act 2001 [Act 613];

“terrorist entity” means any entity owned or controlled by any
terrorist or terrorist group and includes an association of such entities;

“terrorist group” means—

(@) an entity that has as one of its activities and purposes the
committing of, or the facilitation of the commission of, a
terrorist act; or

(b) a specified entity under section 66B or 66C of the *Anti-
Money Laundering, Anti-Terrorism Financing and
Proceeds of Unlawful Activities Act 2001,

*NOTE—Previoust known as the Anti-Money Laundering and Anti-Terrorism Financing Act
2001. Change in short title vide section 2 of the Anti-Money Laundering and Anti-Terrorism
Financing (Amendment) Act 2014 [Act A1467] w.e.f. 1 September 2014—see P.U. (B) 400/2014.
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“terrorist property” means—

@)
(b)
©)

(d)

)

proceeds from the commission of a terrorist act;

property that has been, is being, or is likely to be used to
commit a terrorist act;

property that has been, is being, or is likely to be used by a
terrorist, terrorist entity or terrorist group;

property owned or controlled by or on behalf of a terrorist,
terrorist entity or terrorist group, including funds derived or
generated from such property; or

property that has been collected for the purpose of
providing support to a terrorist, terrorist entity or terrorist
group or funding a terrorist act.

(2) For the purposes of this Chapter, “terrorist act” means an act or
threat of action within or beyond Malaysia where—

@)

(b)

©)

the act or threat falls within subsection (3) and does not fall
within subsection (4);

the act is done or the threat is made with the intention of
advancing a political, religious or ideological cause; and

the act or threat is intended or may reasonably be regarded
as being intended to—

(i) intimidate the public or a section of the public; or

(i) influence or compel the Government of Malaysia or
the Government of any State in Malaysia, any other
government, or any international organization to do
or refrain from doing any act.

(3) An act or threat of action falls within this subsection if it—

@)

involves serious bodily injury to a person;
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(b) endangers a person’s life;
(c) causes a person’s death;

(d) creates a serious risk to the health or the safety of the public
or a section of the public;

(e) involves serious damage to property;

(f)  involves the use of firearms, explosives or other lethal
devices;

(@) involves releasing into the environment or any part of the
environment or distributing or exposing the public or a
section of the public to—

(i) any dangerous, hazardous, radioactive or harmful
substance;

(if) any toxic chemical; or
(iii) any microbial or other biological agent or toxin;

(h) is designed or intended to disrupt or seriously interfere
with, any computer systems or the provision of any services
directly related to communications infrastructure, banking
or financial services, utilities, transportation or other
essential infrastructure;

(i) s designed or intended to disrupt, or seriously interfere
with, the provision of essential emergency services such as
police, civil defence or medical services;

() involves prejudice to national security or public safety;

(k) involves any combination of any of the acts specified in
paragraphs (a) to (j),

and includes any act or omission constituting an offence under the
Aviation Offences Act 1984 [Act 307].
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(4) An act or threat of action falls within this subsection if it—
(@) isadvocacy, protest, dissent or industrial action; and

(b) isnot intended—
(i) to cause serious bodily injury to a person;
(if) to endanger the life of a person;
(iii) to cause a person’s death; or

(iv) to create a serious risk to the health or safety of the
public or a section of the public.

(5) For the purposes of subsection (2)—

(@) areference to any person or property is a reference to any
person or property wherever situated, within or outside

Malaysia; and

(b) a reference to the public includes a reference to the public
of a country or territory other than Malaysia.

Suppression of terrorist acts and support for terrorist acts

Committing terrorist acts

130c. (1) Whoever, by any means, directly or indirectly, commits a
terrorist act shall be punished—

(@) if the act results in death, with death; and

(b) in any other case, with imprisonment for a term of not less
than seven years but not exceeding thirty years, and shall
also be liable to fine.

(2) Where in any criminal proceeding it is necessary to decide
whether any item or substance is a weapon, a hazardous, radioactive
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or harmful substance, a toxic chemical or a microbial or other
biological agent or toxin, a certificate purporting to be signed by an
appropriate authority to the effect that the item or substance described
in the certificate is a weapon, a hazardous, radioactive or harmful
substance, a toxic chemical or a microbial or other biological agent or
toxin shall be sufficient evidence of the facts stated in it.

Providing devices to terrorist groups

130D. Whoever knowingly provides or offers to provide any explosive
or other lethal device to—

(@) aterrorist group;
(b) a member of a terrorist group; or

(c) any other person for use by, or for the benefit of, a terrorist
group or a member of a terrorist group,

shall be punished with imprisonment for life or imprisonment for a
term not exceeding thirty years, and shall also be liable to fine.

Recruiting persons to be members of terrorist groups or to
participate in terrorist acts

130E. Whoever knowingly recruits, or agrees to recruit, another
person to be a member of a terrorist group or to participate in the
commission of a terrorist act shall be punished with imprisonment for
a term which may extend to thirty years, and shall also be liable to fine.

Providing training and instruction to terrorist groups and persons
committing terrorist acts

130F. Whoever knowingly provides training or instruction, or agrees
to provide training or instruction—

(@) inthe making or use of any explosive or other lethal device;
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(b) incarrying out a terrorist act; or

(c) inthe practice of military exercises or movements,
to a member of a terrorist group or a person engaging in, or preparing
to engage in, the commission of a terrorist act shall be punished with

imprisonment for a term which may extend to thirty years, and shall
also be liable to fine.

Inciting, promoting or soliciting property for the commission of
terrorist acts
130G. Whoever knowingly—

(@) incites or promotes the commission of a terrorist act;

(b) incites or promotes membership in a terrorist group; or

(c) solicits property for the benefit of a terrorist group or for
the commission of a terrorist act,

shall be punished with imprisonment for a term which may extend to
thirty years, and shall also be liable to fine.

Providing facilities in support of terrorist acts
130H. Whoever being—

(@) the owner, occupier, lessee or person in charge of any
building, premises, room or place knowingly permits a
meeting of persons to be held in that building, premises,
room or place;

(b) the master, charterer, lessee, operator or agent of a vessel
or the operator, charterer, lessee, agent or pilot in charge of
an aircraft knowingly permits that vessel or aircraft to be
used; or
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(c) the owner, lessee or person in charge of any equipment or
facility that allows for recording or conferencing or
meetings via technology knowingly permits that equipment
or facility to be used,

for the purposes of committing an offence under this Chapter, shall be
punished with imprisonment for a term which may extend to thirty
years, and shall also be liable to fine.

Directing activities of terrorist groups

1301.  Whoever intentionally directs the activities of a terrorist group
shall be punished—

(@) if the act results in death, with death; and
(b) in any other case, with imprisonment for a term of not less

than seven years but not exceeding thirty years, and shall
also be liable to fine.

Soliciting or giving support to terrorist groups or for the
commission of terrorist acts

1303. (1) Whoever knowingly and in any manner solicits support
for, or gives support to—

(@) any terrorist group; or

(b) the commission of a terrorist act,
shall be punished with imprisonment for life or imprisonment for a
term not exceeding thirty years, or with fine, and shall also be liable to
forfeiture of any property used or intended to be used in connection
with the commission of the offence.

(2) For the purposes of subsection (1), “support” includes—

(@) an offer to provide, or the provision of, forged or falsified
travel documents to a member of a terrorist group;
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(b) an offer to provide, or the provision of, a skill or an
expertise for the benefit of, at the direction of or in
association with a terrorist group;

(c) entering or remaining in any country for the benefit of, or
at the direction of or in association with a terrorist group;

(d) becoming a member of or professing membership of a
terrorist group;

(e) arranging, managing or assisting in arranging or managing
a meeting to further the activities of a terrorist group; or

()  using or possessing property for the purpose of committing or
facilitating the commission of a terrorist act.

Harbouring persons committing terrorist acts

130k. Whoever harbours, or prevents, hinders or interferes with the
arrest of any person knowing or having reason to believe that such
person—

(@ has committed or is planning or is likely to commit a
terrorist act; or

(b) is a member of a terrorist group,

shall be punished with imprisonment for life, and shall also be liable
to fine; or with imprisonment for a term which may extend to twenty
years, or with fine.

Member of a terrorist group
130kA. Whoever is a member of a terrorist group shall be punished

with imprisonment which may extend to imprisonment for life and
shall also be liable to a fine.
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Criminal conspiracy

130L. (1) Whoever conspires with another person who is in Malaysia
to do any act without and beyond Malaysia, being an act, which if done
in Malaysia would have constituted an offence under this Chapter shall
be deemed to have criminally conspired to do that act in Malaysia.

(2) Whoever conspires with another person in any place without
and beyond Malaysia to do any act in Malaysia that constitutes an
offence under this Chapter shall be deemed to have criminally
conspired in Malaysia to do that act.

Intentional omission to give information relating to terrorist acts

130m. Whoever knowing or having reason to believe that any offence
punishable under sections 130c to 130L has been or will be committed
intentionally omits to give any information respecting that offence,
which he is legally bound to give, shall be punished with imprisonment
for a term which may extend to seven years or with fine or with both.

Suppression of financing of terrorist acts
Providing or collecting property for terrorist acts
130n.  Whoever, by any means, directly or indirectly, provides or
collects or makes available any property intending, knowing or having
reasonable grounds to believe that the property will be used, in whole
or in part, to commit a terrorist act shall be punished—
(@) if the act results in death, with death; and
(b) in any other case, with imprisonment for a term of not less
than seven years but not exceeding thirty years, and shall

also be liable to fine,

and shall also be liable to forfeiture of any property so provided or
collected or made available.
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Providing services for terrorist purposes

1300. (1) Whoever, directly or indirectly, provides or makes
available financial services or facilities—

(@) intending that the services or facilities be used, or knowing
or having reasonable grounds to believe that the services or
facilities will be used, in whole or in part, for the purpose
of committing or facilitating the commission of a terrorist
act, or for the purpose of benefiting any person who is
committing or facilitating the commission of a terrorist act;
or

(b)  knowing or having reasonable grounds to believe that, in
whole or in part, the services or facilities will be used by or
will benefit any terrorist, terrorist entity or terrorist group,

shall be punished—
(@aa)  if the act results in death, with death; and

(bb)  in any other case, with imprisonment for a term of
not less than seven years but not exceeding thirty
years, and shall also be liable to fine.

(2) For the purposes of subsection (1), “financial services or
facilities” includes the services and facilities offered by lawyers and
accountants acting as nominees or agents for their clients.

Arranging for retention or control of terrorist property

130p.  Whoever knowingly enters into an arrangement that facilitates
the acquisition, retention or control by or on behalf of another person
of terrorist property by concealment, by a removal out of jurisdiction,
by transfer to a nominee or in any other way shall be punished with
imprisonment for a term which may extend to thirty years, and shall
also be liable to fine and to forfeiture of any property so acquired,
retained or controlled.
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Dealing with terrorist property

130Q. (1) Whoever knowingly deals, directly or indirectly, in any
terrorist property shall be punished with imprisonment for a term
which may extend to twenty years, or with fine and shall also be liable
to forfeiture of any property so dealt with.

(2) For the purposes of subsection (1), “deals in”” includes—
(@) acquiring or possessing any terrorist property;

(b) entering into or facilitating, directly or indirectly, any
transaction in respect of terrorist property;

(c) converting, concealing or disguising terrorist property; or

(d) providing any financial or other services in respect of any
terrorist property to or for the benefit of, or at the direction
or order of, any terrorist, terrorist entity or terrorist group.

Accepting gratification to facilitate or enable terrorist acts

130QA. Whoever accepts gratification to facilitate or enable the
commission of any terrorist act shall be punished—

(@) if the act results in death, with death; and
(b) in any other case, with imprisonment for a term of not less
than seven years but not exceeding thirty years, and shall
also be liable to fine.
Intentional omission to give information about terrorist property

130r. Whoever—

(@) having possession, custody or control of any terrorist
property; or
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(b)  bhaving information about any transaction or proposed
transaction in respect of any terrorist property,

intentionally omits to give any information respecting that matter,
which he is legally bound to give, shall be punished with imprisonment
for a term which may extend to seven years or with fine or with both.

Intentional omission to give information relating to terrorism
financing offence

130s. Whoever knowing or having reason to believe that any offence
punishable under section 130N, 1300, 130r or 130q has been or will be
committed intentionally omits to give any information respecting that
offence, which he is legally bound to give, shall be punished with
imprisonment for a term which may extend to seven years or with fine
or with both.

Offences by body corporate

130T. Where an offence under section 130n, 1300, 130p or 130q has
been committed by a body corporate, any person who, at the time of
the commission of the offence, was a person responsible for the
management or control of the body corporate, which includes a
director, manager, secretary or other similar officer of the body
corporate or a person who was purporting to act in any such capacity,
shall be guilty of that offence and shall be liable to be proceeded
against and punished accordingly unless he proves that—

(@) the offence was committed without his consent or
connivance; and

(b) he had exercised all such due diligence to prevent the
commission of the offence as he ought to have exercised,
having regard to the nature of his functions in that capacity
and to all the circumstances.
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CHaPTER VIB

ORGANIZED CRIME

Interpretation in relation to this Chapter
130u. In this Chapter —

“organized criminal group” means a group of two or more persons,
acting in concert with the aim of committing one or more serious
offences, in order to obtain, directly or indirectly, a material benefit,
power or influence.

Member of an organized criminal group

130v. (1) Whoever is a member of an organized criminal group shall
be punished with imprisonment for a term “of not less than five years
and not more than twenty years.

(2)  Until the contrary is proved, a person shall be presumed to be
a member of an organized criminal group where—

(@) such person can be identified as belonging to an organized
criminal group; or

(b) such person is found with a scheduled weapon as specified
under the Corrosive and Explosive Substances and
Offensive Weapons Act 1958 [Act 357].

Assisting an organized criminal group
130w. Whoever assists an organized criminal group to further the

interest of that group shall be punished with imprisonment for a term
which may extend to ten years.

*NOTE— Previously “which may extend to five years” — see section 7 of Penal Code
(Amendment) Act 2014 [Act 1471].
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Harbouring member of an organized criminal group

130X. Whoever harbours, or prevents, hinders or interferes with the
arrest of a member of an organized criminal group shall be punished
with imprisonment for a term which may extend to five years, and
shall also be liable to fine.

Consorting with an organized criminal group

130y. Whoever without reasonable excuse, consorts with a member
of an organized criminal group shall be punished with imprisonment
for a term of not less than five years and not more than twenty years,
and shall also be liable to fine.

Recruiting persons to be members of an organized criminal group
130z. Whoever knowingly recruits, or agrees to recruit, another
person to be a member of an organized criminal group shall be
punished with imprisonment for a term which may extend to ten years,
and shall also be liable to fine.

Participation in an organized criminal group

130zA. Whoever participates in an organized criminal group—

(@) knowing or having reason to believe that it is an organized
criminal group; and

(b) knowing, or having reason to believe that, or being reckless
as to whether, his participation in that group contributes to
the occurrence of any criminal activity,

shall be punished with imprisonment for a term which may extend to
ten years, and shall be liable to fine.
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Accepting gratification to facilitate or enable organized criminal
activity

130zB. Whoever accepts gratification to facilitate or enable any
organized criminal activity shall be punished—

(@) if the act results in death, with death; and

(b) in any other case, with imprisonment for a term of not less
than seven years but not exceeding thirty years, and shall
also be liable to fine.

Enhanced penalties for offences committed by an organized
criminal group or member of an organized criminal group

130zc. (1) Any organized criminal group or a member of an
organized criminal group convicted of any serious offence under this
Code or under any written law shall be punished with imprisonment
for a term of twice as long as the maximum term for which he would
have been liable on conviction for that offence, and shall also be liable
to whipping.

(2) Any organized criminal group or a member of an organized
criminal group convicted of any non-serious offence under this Code
or under any written law shall be punished with imprisonment for a
term of not less than two years and not more than twice as long as the
maximum term for which he would have been liable on conviction for
that offence, and shall also be liable to whipping.

CHaprTER VII

OFFENCES RELATING TO THE ARMED FORCES

Abetting mutiny, or attempting to seduce a soldier or sailor from
his duty

131. Whoever abets the committing of mutiny by an officer, soldier,
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sailor or airman in the Malaysian Armed Forces, or attempts to seduce
any such officer, soldier, sailor or airman from his allegiance or his
duty, shall be punished with imprisonment for a term which may
extend to twenty years, and shall also be liable to fine.

Abetment of mutiny, if mutiny is committed in consequence
thereof

132. Whoever abets the committing of mutiny by an officer, soldier,
sailor or airman in the Malaysian Armed Forces, shall, if mutiny is
committed in consequence of that abetment, be punished with death or
with imprisonment for a term which may extend to twenty years, and
shall also be liable to fine.

Abetment of an assault by a soldier or sailor on his superior officer,
when in the execution of his office

133. Whoever abets an assault by an officer, soldier, sailor or airman
in the Malaysian Armed Forces on any superior officer being in the
execution of his office, shall be punished with imprisonment for a term
which may extend to three years, and shall also be liable to fine.

Abetment of such assault if the assault is committed

134. Whoever abets an assault by an officer, soldier, sailor or airman
in the Malaysian Armed Forces on any superior officer being in the
execution of his office, shall, if such assault is committed in
consequence of that abetment, be punished with imprisonment for a
term which may extend to seven years, and shall also be liable to fine.

Abetment of the desertion of a soldier, sailor or airman

135. Whoever abets the desertion of any officer, soldier, sailor or
airman in the Malaysian Armed Forces shall be punished with
imprisonment for a term which may extend to two years or with fine
or with both.
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Harbouring a deserter

136. Whoever, except as hereinafter excepted, knowing or having
reason to believe that an officer, soldier, sailor or airman in the
Malaysian Armed Forces has deserted, harbours such officer, soldier,
sailor or airman, shall be punished with imprisonment for a term which
may extend to two years or with fine or with both.

Exception—T his provision does not extend to the case in which the harbour
is given by a wife to her hushand.

Deserter concealed on board merchant vessel through negligence
of master

137. The master or person in charge of a merchant vessel, on board
of which any deserter from the Malaysian Armed Forces is concealed,
shall, though ignorant of such concealment, be liable to a penalty not
exceeding one thousand ringgit, if he might have known of such
concealment, but for some neglect of his duty as such master or person
in charge, or but for some want of discipline on board of the vessel.

Abetment of act of insubordination by a soldier, sailor or airman

138. Whoever abets what he knows to be an act of insubordination
by an officer, soldier, sailor or airman in the Malaysian Armed Forces
shall, if such act of insubordination is committed in consequence of
that abetment, be punished with imprisonment for a term which may
extend to six months or with fine or with both.

Persons subject to Articles of War not punishable under this Code

139. Where provision is made in any written law relating to the
discipline of any of the Malaysian Armed Forces for the punishment of
an offence corresponding to an offence defined in this Chapter, no person
who is subject to such provision shall be subject to punishment under this
Code for the  offence defined in  this  Chapter.



105 Peaak Cbdkalaysia ACT 510

Wearing the dress of a soldier, sailor or airman

140. Whoever, not being a soldier, sailor or airman in the military,
naval or air service of the Yang di-Pertuan Agong wears any garb, or
carries any token resembling any garb or token used by such a soldier,
sailor or airman with the intention that it may be believed that he is
such a soldier, sailor or airman shall be punished with imprisonment
for a term which may extend to three months, or with fine which may
extend to one thousand ringgit or with both.

“Harbour”

140A. In this Chapter the word “harbour” includes the supplying a
person with shelter, food, drink, money, clothes, arms, ammunition, or
means of conveyance, or assisting a person in any way to evade
apprehension.

Application of Chapter VII

140B. The provisions of this Chapter relating to offences committed
in relation to officers or soldiers in the Malaysian Armed Forces shall
apply mutatis mutandis to similar acts committed in relation to—

(@)-(c) (Deleted by L.N. (N.S.) 1 of 1957);

(d)  members of the police forces of Malaysia or of the
Republic of Singapore;

(e)-(f) (Deleted by L.N. (N.S.) 1 of 1957).

CHaprTER VIII

OFFENCES AGAINST THE PUBLIC TRANQUILITY

Unlawful assembly

141. An assembly of five or more persons is designated an



106

Peaak Cbdkalaysia ACT 510

“unlawful assembly”, if the common object of the persons
composing that assembly is—

(@)

(b)

©)

(d)

)

to overawe by criminal force, or show of criminal force, the
Legislative or Executive Government of Malaysia or any
State, or any public servant in the exercise of the lawful
power of such public servant;

to resist the execution of any law, or of any legal process;

to commit any mischief or criminal trespass, or other
offence;

by means of criminal force, or show of criminal force, to
any person, to take or obtain possession of any property, or
to deprive any person of the enjoyment of a right of way,
or of use of water or other incorporeal right of which he is
in possession or enjoyment, or to enforce any right or
supposed right; or

by means of criminal force, or show of criminal force, to
compel any person to do what he is not legally bound to do,
or to omit to do what he is legally entitled to do.

Explanation—An assembly which was not unlawful when it assembled may
subsequently become an unlawful assembly.

Being a member of an unlawful assembly

142. Whoever, being aware of facts which render any assembly an
unlawful assembly, intentionally joins that assembly, or continues in
it, is said to be a member of an unlawful assembly.

Punishment

143. Whoever is a member of an unlawful assembly, shall be punished
with imprisonment for a term which may extend to six months or with

fine

or with both.
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Possessing weapons or missiles at unlawful assemblies

144.  Any person who attends, takes part in or is found at any
unlawful assembly and who has in his possession at such assembly any
firearm, ammunition, explosive, corrosive, injurious or obnoxious
substance, stick, stone or any weapon or missile capable of use as a
weapon of offence shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.

Joining or continuing in an unlawful assembly, knowing that it has
been commanded to disperse

145.  Whoever joins or continues in an unlawful assembly, knowing
that such unlawful assembly has been commanded in the manner
prescribed by law to disperse, shall be punished with imprisonment for
a term which may extend to two years or with fine or with both.

Force used by one member in prosecution of common object

146. Whenever force or violence is used by an unlawful assembly or
by any member thereof, in prosecution of the common object of such
assembly, every member of such assembly is guilty of the offence of
rioting.

Punishment for rioting

147.  Whoever is gquilty of rioting shall be punished with
imprisonment for a term which may extend to two years or with fine
or with both.

Possessing weapons or missiles at riot

148. Any person who attends, takes part in or is found at any riot and
who has in his possession at such riot any firearm, ammunition,
explosive, corrosive, injurious or obnoxious substance, stick, stone or
any weapon or missile capable of use as a weapon of offence shall be
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punished with imprisonment for a term which may extend to five years
or with fine or with both.

Every member of an unlawful assembly to be deemed guilty of any
offence committed in prosecution of common object

149. If an offence is committed by any member of an unlawful
assembly in prosecution of the common object of that assembly, or
such as the members of that assembly knew to be likely to be
committed in prosecution of that object, every person who, at the time
of the committing of that offence, is a member of the same assembly,
is guilty of that offence.

Hiring, or conniving at hiring, of persons to join an unlawful
assembly

150. Whoever hires or engages or employs, or promotes or connives
at the hiring, engagement, or employment of any person to join or
become a member of any unlawful assembly shall be punishable as a
member of such unlawful assembly, and for any offence which may
be committed by any such person as a member of such unlawful
assembly, in pursuance of such hiring, engagement, or employment, in
the same manner as if he had been a member of such unlawful
assembly, or himself had committed such offence.

Knowingly joining or continuing in any assembly of five or more
persons after it has been commanded to disperse

151.  Whoever knowingly joins or continues in any assembly of five
or more persons likely to cause a disturbance of the public peace, after
such assembly has been lawfully commanded to disperse, shall be
punished with imprisonment for a term which may extend to six
months or with fine or with both.

Explanation—Ifthe assembly is an unlawful assembly within the meaning
of section 141, the offender will be punishable under section 145.
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Assaulting or obstructing public servant when suppressing riot,
etc.

152.  Whoever assaults or threatens to assault, or obstructs or
attempts to obstruct, to any public servant in the discharge of his duty
as such public servant in endeavouring to disperse an unlawful
assembly or to suppress a riot or affray, or uses, or threatens or attempts
to use, criminal force to such public servant, shall be punished with
imprisonment for a term which may extend to three years or with fine
or with both.

Wantonly giving provocation, with intent to cause riot

153. Whoever malignantly or wantonly, by doing anything which is
illegal, gives provocation to any person, intending or knowing it to be
likely that such provocation will cause the offence of rioting to be
committed, shall, if the offence of rioting is committed in consequence
of such provocation, be punished with imprisonment for a term which
may extend to one year, or with fine, or with both; and if the offence
of rioting is not committed, with imprisonment for a term which may
extend to six months or with fine or with both.

153a. (Deleted by F.M.S. En. 13 of 1939).

Owner or occupier of land on which an unlawful assembly is held

154.  Whenever any unlawful assembly or riot takes place, the owner
or occupier of the land upon which such unlawful assembly is held or
such riot is committed, and any person having or claiming an interest
in such land, shall be punishable with fine not exceeding two thousand
ringgit, if he or his agent or manager, knowing that such offence is
being or has been committed, or having reason to believe it is likely to
be committed, do not give the earliest notice thereof, in his or their
power to the principal officer at the nearest police station, and do not,
in the case of his or their having reason to believe that it is about to be
committed, use all lawful means in his or their power to prevent it, and
in the event of its taking place, do not use all lawful means in his or
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their power to disperse or suppress the riot of unlawful assembly.

Liability of person for whose benefit a riot is committed

155.  Whenever a riot is committed for the benefit or on behalf of
any person who is the owner or occupier of any land respecting which
such riot takes place, or who claims any interest in such land, or in the
subject of any dispute which gave rise to the riot, or who has accepted
or derived any benefit therefrom, such person shall be punishable with
fine, if he or his agent or manager, having reason to believe that such
riot was likely to be committed, or that the unlawful assembly by
which such riot was committed was likely to be held, shall not
respectively use all lawful means in his or their power to prevent such
assembly or riot from taking place, and for suppressing and dispersing
the same.

Liability of agent of owner or occupier for whose benefit a riot is
committed

156. Whenever a riot is committed for the benefit or on behalf of
any person who is the owner or occupier of any land respecting which
such riot takes place, or who claims any interest in such land, or in the
subject of any dispute which gave rise to the riot, or who has accepted
or derived any benefit therefrom, the agent or manager of such person
shall be punishable with fine, if such agent or manager, having reason
to believe that such riot was likely to be committed, or that the
unlawful assembly by which such riot was committed was likely to be
held, shall not use all lawful means in his power to prevent such riot or
assembly from taking place, and for suppressing and dispersing the
same.

Harbouring persons hired for an unlawful assembly

157. Whoever harbours, receives, or assembles in any house or
premises in his occupation or charge, or under his control, any persons,
knowing that such persons have been hired, engaged, or employed, or
are about to be hired, engaged, or employed, to join or become
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members of an unlawful assembly, shall be punished with
imprisonment for a term which may extend to six months or with fine
or with both.

Being hired to take part in an unlawful assembly or riot, or to go
armed

158.  Whoever is engaged or hired, or offers or attempts to be hired
or engaged, to do or assist in doing any of the acts specified in section
141, shall be punished with imprisonment for a term which may extend
to six months or with fine or with both; and whoever, being so engaged
or hired as aforesaid, goes armed, or engages or offers to go armed,
with any deadly weapon, or with anything which used as a weapon of
offence is likely to cause death, shall be punished with imprisonment
for a term which may extend to two years or with fine or with both.

“ILLUSTRATION

The last section is subject to the same illustration as section 144.

Affray

159. When two or more persons, by fighting, in a public place,
disturb the public peace, they are said to “commit an affray”.
Punishment for committing affray

160. Whoever commits an affray shall be punished with imprisonment

for a term which may extend to “six months, or with fine which may
extend to one thousand ringgit or with both.

"NOTE— lllustration to section 144 was deleted by Act 39 of 1967. It read as follows “A wooden
pole sharpened at the end is a thing which, used as a weapon of offence, is likely to cause death”.
*

NOTE— Previously “one month” and “two hundred ringgit” — see section 2 of Penal Code
(Amendment) Act 2006 [Act 1273].
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CHAPTER IX

OFFENCES BY, OR RELATING TO, PUBLIC SERVANTS

Public servant taking a gratification, other than legal
remuneration, in respect of an official act

161. Whoever, being or expecting to be a public servant, accepts or
obtains, or agrees to accept or attempts to obtain, from any person, for
himself or for any other person, any gratification whatever, other than
legal remuneration, as a motive or reward for doing or forbearing to do
any official act, or for showing or forbearing to show, in the exercise
of his official functions, favour or disfavour to any person, or for
rendering or attempting to render any service or disservice to any
person, with the Government, or with any member of the Cabinet or of
Parliament or of a State Executive Council or Legislative Assembly,
or with any public servant, as such, shall be punished with
imprisonment for a term which may extend to three years or with fine
or with both.

Explanations—“Expecting to be a public servant”. If a person not expecting
to be in office obtains a gratification by deceiving others into a belief that he is
about to be in office, and that he will then serve them, he may be guilty of
cheating, but he is not guilty of the offence defined in this section.

“Gratification”. The word “gratification” is not restricted to pecuniary
gratifications, or to gratifications estimable in money.

“Legal remuneration”. The words “legal remuneration” are not restricted to
remuneration which a public servant can lawfully demand, but include all
remuneration which he is permitted by law to accept.

“A motive or reward for doing”. A person who receives a gratification as a
motive for doing what he does not intend to do, or as a reward for doing what he
has not done, comes within these words.

ILLUSTRATIONS
(@) A, aJudge, obtains from Z, a banker, a situation in Z’s bank for A’s brother,
as a reward to A for deciding a cause in favour of Z. A has committed the

offence defined in this section.

(b) A, apublic servant, induces Z erroneously to believe that A’s influence with
the Chairman of a Town Board has obtained for Z a contract to do work,
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and thus induces Z to give A money. A has committed the offence defined
in this section.

(c) A, apublic servant, induces Z erroneously to believe that A’s influence with
the Government has obtained a grant of land for Z, and thus induces Z to
give A money, as a reward for his service. A has committed the offence
defined in this section.

Taking a gratification in order, by corrupt or illegal means, to
influence a public servant

162.  Whoever accepts or obtains, or agrees to accept or attempts to
obtain, from any person, for himself or for any other person, any
gratification whatever, as a motive or reward for inducing, by corrupt
or illegal means, any public servant to do or to forbear to do any official
act, or in the exercise of the official functions of such public servant to
show favour or disfavour to any person, or to render or attempt to
render any service or disservice to any person with the Government, or
with any member of the Cabinet or of Parliament or of a State
Executive Council or Legislative Assembly, or with any public
servant, as such, shall be punished with imprisonment for a term which
may extend to three years or with fine or with both.

Taking a gratification, for the exercise of personal influence with
a public servant

163.  Whoever accepts or obtains, or agrees to accept or attempts to
obtain, from any person, for himself or for any other person, any
gratification whatever, as a motive or reward for inducing, by the
exercise of personal influence, any public servant to do or to forbear to
do any official act, or in the exercise of the official functions of such
public servant to show favour or disfavour to any person, or to render
or attempt to render any service or disservice to any person with the
Government, or with any member of the Cabinet or of Parliament or
of a State Executive Council or Legislative Assembly, or with any
public servant, as such, shall be punished with imprisonment for a term
which may extend to one year or with fine or with both.
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ILLUSTRATION

An advocate who receives a fee for arguing a case before a Judge; a person
who receives pay for arranging and correcting a memorial addressed to
Government, setting forth the services and claims for the memorialist; a paid
agent for a condemned criminal, who lays before the Government statements
tending to show that the condemnation was unjust—are not within this section,
inasmuch as they do not exercise or profess to exercise personal influence.

Punishment for abetment by public servant of the offences above
defined

164. Whoever, being a public servant, in respect of whom either of
the offences defined in sections 162 and 163 is committed, abets the
offence, shall be punished with imprisonment for a term which may
extend to three years or with fine or with both.

ILLUSTRATION

A, is a public servant. B, A’s wife, receives a present as a motive for
soliciting A to give an office to a particular person. A abets her doing so. B is
punishable with imprisonment for a term not exceeding one year or with fine
or with both. A is punishable with imprisonment for a term which may extend
to three years or with fine or with both.

Public servant obtaining any valuable thing, without
consideration, from person concerned in any proceeding or
business transacted by such public servant

165. Whoever, being a public servant, accepts or obtains, or agrees to
accept or attempts to obtain, for himself or for any other person, any
valuable thing, without consideration, or for a consideration which he
knows to be inadequate, from any person whom he knows to have
been, or to be, or to be likely to be concerned in any proceeding or
business transacted, or about to be transacted, by such public servant,
or having any connection with the official functions of himself or of
any public servant to whom he is subordinate, or from any person
whom he knows to be interested in or related to the person so
concerned, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.
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ILLUSTRATIONS

(@) A, a Judge, hires a house of Z, who has a case pending before him. It is
agreed that A shall pay fifty ringgit a month, the house being such that, if
the bargain were made in good faith, A would be required to pay two
hundred ringgit a month. A has obtained a valuable thing from Z without
adequate consideration.

(b) A, aJudge, buys of Z, who has a cause pending in A’s Court, Government
promissory notes at a discount, when they are selling in the market at a
premium. A has obtained a valuable thing from Z without adequate
consideration.

(c) Z’s brother is apprehended and taken before A, a Magistrate, on a charge of
perjury. A sells to Z shares in a bank at a premium, when they are selling in
the market at a discount. Z pays A for the shares accordingly. The money so
obtained by A is a valuable thing obtained by him without adequate
consideration.

Public servant disobeying a direction of the law, with intent to
cause injury to any person

166.  Whoever, being a public servant, knowingly disobeys any
direction of the law as to the way in which he is to conduct himself as
such public servant, intending to cause, or knowing it to be likely that
he will, by such disobedience, cause injury to any person, shall be
punished with imprisonment for a term which may extend to one year
or with fine or with both.

ILLUSTRATION

A, being an officer directed by law to take property in execution, in order to
satisfy a decree pronounced in Z’s favour by a Court, knowingly disobeys that
direction of law, with the knowledge that he is likely thereby to cause injury to
Z. A has committed the offence defined in this section.

Public servant framing an incorrect document with intent to cause
injury

167. Whoever, being a public servant, and being, as such public
servant, charged with the preparation or translation of any document,
frames or translates that document in a manner which he knows or
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believes to be incorrect, intending thereby to cause, or knowing it to be
likely that he may thereby cause, injury to any person, shall be
punished with imprisonment for a term which may extend to three
years or with fine or with both.

Public servant unlawfully engaging in trade

168. Whoever, being a public servant, and being legally bound as such
public servant not to engage in trade engages in trade, shall be punished
with imprisonment for a term which may extend to one year or with
fine or with both.

Public servant unlawfully buying or bidding for property

169. Whoever, being a public servant, and being legally bound as such
public servant not to purchase or bid for certain property, purchases or
bids for that property, either in his own name or in the name of another,
or jointly or in shares with others, shall be punished with imprisonment
for a term which may extend to two years or with fine or with both;
and the property, if purchased, shall be confiscated.

Personating a public servant

170.  Whoever pretends to hold any particular office as a public
servant, knowing that he does not hold such office, or falsely
personates any other person holding such office, and in such assumed
character does or attempts to do any act under colour of such office,
shall be punished with imprisonment for a term which may extend to
two years or with fine or with both.

Wearing garb or carrying token used by public servant with
fraudulent intent

171. Whoever, not belonging to a certain class of public servants,
wears any garb or carries any token resembling any garb or token used
by that class of public servants, with the intention that it may be
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believed, or with the knowledge that it is likely to be believed, that he
belongs to that class of public servants, shall be punished with
imprisonment for a term which may extend to three months or with
fine which may extend to four hundred ringgit or with both.

CHAPTER X

CONTEMPTS OF THE LAWFUL AUTHORITY OF PUBLIC
SERVANTS

Absconding to avoid service of summons or other proceeding from
a public servant

172. Whoever absconds in order to avoid being arrested on a warrant,
or to avoid being served with a summons, notice or order proceeding
from any public servant, legally competent, as such public servant, to
issue such warrant, summons, notice or order, shall be punished with
imprisonment for a term which may extend to one month or with fine
which may extend to one thousand ringgit or with both; or, if the
summons, notice or order is to attend in person or by agent, or to
produce a document before a Court, with imprisonment for a term
which may extend to six months or with fine which may extend to two
thousand ringgit or with both.

Preventing service of summons or other proceeding, or preventing
publication thereof

173. Whoever in any manner intentionally prevents the serving on
himself, or on any other person, of any summons, notice or order,
proceeding from any public servant legally competent, as such public
servant, to issue such summons, notice or order, or intentionally
prevents the lawful affixing to any place of any such summons, notice
or order, or intentionally removes any such summons, notice or order
from any place to which it is lawfully affixed, or intentionally prevents
the lawful making of any proclamation, under the authority of any
public servant legally competent, as such public servant, to direct such
proclamation to be made, shall be punished, with imprisonment for a
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term which may extend to one month or with fine which may extend
to one thousand ringgit or with both; or, if the summons, notice, order
or proclamation is to attend in person or by agent, or to produce a
document before a Court, with imprisonment for a term which may
extend to six months or with fine which may extend to two thousand
ringgit or with both.

Non-attendance in obedience to an order from a public servant

174. Whoever, being legally bound to attend in person or by an agent
at a certain place and time in obedience to a summons, notice, order,
or proclamation, proceeding from any public servant legally
competent, as such public servant, to issue the same, intentionally
omits to attend at that place or time, or departs from the place where
he is bound to attend before the time at which it is lawful for him to
depart, shall be punished with imprisonment for a term which may
extend to one month or with fine which may extend to one thousand
ringgit or with both; or, if the summons, notice, order or proclamation
is to attend in person or by agent before a Court, with imprisonment
for a term which may extend to six months or with fine which may
extend to two thousand ringgit or with both.

ILLUSTRATIONS

(@) A, being legally bound to appear before the High Court at Kuala Lumpur,
in obedience to a subpoena issuing from that Court, intentionally omits to
appear. A has committed the offence defined in this section.

(b) A, being legally bound to appear before a Magistrate, as a witness, in
obedience to a summons issued by that Magistrate, intentionally omits to
appear. A has committed the offence defined in this section.

Omission to produce a document to a public servant by a person
legally bound to produce such document

175.  Whoever, being legally bound to produce or deliver up any
document to any public servant, as such, intentionally omits so to
produce or deliver up the same, shall be punished with imprisonment
for a term which may extend to one month or with fine which may
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extend to one thousand ringgit or with both; or, if the document is to
be produced or delivered up to a Court, with imprisonment for a term
which may extend to six months or with fine which may extend to two
thousand ringgit or with both.

ILLUSTRATION

A, being legally bound to produce a document before a Court of a
Magistrate, intentionally omits to produce the same. A has committed the
offence defined in this section.

Omission to give notice or information to a public servant by a
person legally bound to give notice or information

176. Whoever, being legally bound to give any notice or to furnish
information on any subject to any public servant, as such, intentionally
omits to give such notice or to furnish such information in the manner
and at the time required by law, shall be punished with imprisonment
for a term which may extend to one month or with fine which may
extend to one thousand ringgit or with both; or, if the notice or
information required to be given respects the commission of an
offence, or is required for the purpose of preventing the commission
of an offence or in order to the apprehension of an offender, with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both “and in relation
to offences under Chapter VIB, with imprisonment for a term which
may extend to seven years, or with fine, or with both.

Furnishing false information

177. Whoever, being legally bound to furnish information on any
subject to any public servant, as such, furnishes, as true, information
on the subject which he knows or has reason to believe to be false, shall
be punished with imprisonment for a term which may extend to six
months or with fine which may extend to two thousand ringgit or with

“NOTE— Previously “imprisonment for a term which may extend to six months or
with fine which may extend to two thousand ringgit or with both” — see section 7 of
Penal Code (Amendment) Act 2014 [Act 1471].
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both; or, if the information which he is legally bound to furnish
respects the commission of an offence, or is required for the purpose
of preventing the commission of an offence or in order to the
apprehension of an offender, with imprisonment for a term which may
extend to two years or with fine or with both.

ILLUSTRATIONS

(@) A, a landholder, knowing of the commission of a murder, within the limits
of his estate, wilfully misinforms the police of the district that the death has
occurred by accident in consequence of the bite of a snake. A is guilty of the
offence defined in this section.

(b) A, a police officer, or Penghulu, knowing that a considerable body of
strangers has passed through his village in order to commit a gang-robbery
in the house of Z, a wealthy merchant residing in a neighbouring place, and
being bound to give information of the above to his superior officer, wilfully
misinforms the officer that a body of suspicious characters passed through
the village with a view to commit a gang-robbery in a certain distant place
in a different direction. Here A is guilty of the offence defined in this section.

Explanation—In section 176 and in this section the word “offence” includes
any act committed at any place out of Malaysia, which if committed in Malaysia
would be punishable under any of the following sections, namely, 302, 304, 382,
392, 393, 394, 395, 396, 397, 399, 402, 435, 436, 449, 450, 457, 458, 459 and
460, and the word “offender” includes any person who is alleged to have been
guilty of any such act.

Refusing oath when duly required to take oath by a public servant

178.  Whoever refuses to bind himself by an oath to state the truth,
when required so to bind himself by a public servant legally competent
to require that he shall so bind himself, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Refusing to answer a public servant authorized to question
179.  Whoever, being legally bound to state the truth on any subject

to any public servant, refuses to answer any question demanded of him
touching that subject by such public servant, in the exercise of the legal
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powers of such public servant, shall be punished with imprisonment
for a term which may extend to six months or with fine which may
extend to two thousand ringgit or with both.

Refusing to sign statement

180. Whoever refuses to sign any statement made by him, when
required to sign that statement by a public servant legally competent to
require that he shall sign that statement, shall be punished with
imprisonment for a term which may extend to three months or with
fine which may extend to one thousand ringgit or with both.

False statement on oath to public servant or person authorized to
administer an oath

181. Whoever, being legally bound by an oath to state the truth on
any subject to any public servant or other person authorized by law to
administer such oath, makes to such public servant or other person as
aforesaid, touching that subject, any statement which is false, and
which he either knows or believes to be false or does not believe to be
true, shall be punished with imprisonment for a term which may extend
to three years, and shall also be liable to fine.

False information, with intent to cause a public servant to use his
lawful power to the injury of another person

182.  Whoever gives to any public servant any information orally or
in writing which he knows or believes to be false, intending thereby to
cause, or knowing it to be likely that he will thereby cause, such public
servant to use the lawful power of such public servant to the injury or
annoyance of any person, or to do or omit anything which such public
servant ought not to do or omit if the true state of facts respecting which
such information is given were known by him, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both,
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ILLUSTRATIONS

(@) A informsthe Inspector General of Police that Z, a police officer subordinate
to the Inspector General, has been guilty of neglect of duty or misconduct,
knowing such information to be false, and knowing it to be likely that the
information will cause the Inspector General to commence disciplinary
proceedings against Z. A has committed the offence defined in this section.

(b) A falsely informs a public servant that Z has contraband opium in a secret
place, knowing such information to be false, and knowing that it is likely
that the consequence of the information will be a search of Z’s premises,
attended with annoyance to Z. A has committed the offence defined in
this section.

(c) A falsely informs a policeman that he has been assaulted and robbed in the
neighbourhood of a particular village. He does not mention the name of any
person as one of his assailants but knows it to be likely that in consequence
of this information the police will make inquiries and institute searches in
the village to the annoyance of the villagers or some of them. A has
committed an offence under this section.

Resistance to the taking of property by the lawful authority of a
public servant

183.  Whoever offers any resistance to the taking of any property by
the lawful authority of any public servant, knowing or having reason
to believe that he is such public servant, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Obstructing sale of property offered for sale by authority of a
public servant

184. Whoever intentionally obstructs any sale of property offered for
sale by the lawful authority of any public servant, as such, shall be
punished with imprisonment for a term which may extend to one
month or with fine which may extend to one thousand ringgit or with
both.
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Illegal purchase or bid for property offered for sale by authority
of a public servant

185. Whoever, at any sale of property held by the lawful authority of a
public servant, as such, purchases or bids for any property on account
of any person, whether himself or any other, whom he knows to be
under a legal incapacity to purchase that property at that sale, or bids
for such property not intending to perform the obligations under which
he lays himself by such bidding, shall be punished with imprisonment
for a term which may extend to one month or with fine which may
extend to four hundred ringgit or with both.

Obstructing public servant in discharge of his public functions

186. Whoever voluntarily obstructs any public servant in the discharge
of his public functions, shall be punished with imprisonment for a term
which may extend to *two years or with fine which may extend to “ten
thousand ringgit or with both.

Omission to assist public servant when bound by law to give
assistance

187. Whoever, being bound by law to render or furnish assistance to
any public servant in the execution of his public duty, intentionally
omits to give such assistance, shall be punished with imprisonment for
a term which may extend to one month or with fine which may extend
to four hundred ringgit or with both; and if such assistance is demanded
of him by a public servant legally competent to make such demand for
the purposes of executing any process lawfully issued by a Court, or
of preventing the commission of an offence, or of suppressing a riot or
affray, or of apprehending a person charged with or guilty of an
offence, or of having escaped from lawful custody, shall be punished
with imprisonment for a term which may extend to six months or with
fine which may extend to one thousand ringgit or with both.

*NOTE— Previously “three months” and “one thousand ringgit” — see section 3 of the Penal
Code (Amendment) 2006 [Act A1273].
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Disobedience to an order duly promulgated by a public servant

188. Whoever, knowing that by an order promulgated public servant
lawfully empowered to promulgate such order he is directed to abstain
from a certain act, or to take certain order with certain property in his
possession or under his management, disobeys such direction, shall, if
such disobedience causes or tends to cause obstruction, annoyance or
injury, or risk of obstruction, annoyance or injury, to any person
lawfully employed, be punished with imprisonment for a term which
may extend to one month or with fine which may extend to four
hundred ringgit or with both; and if such disobedience causes or tends
to cause danger to human life, health or safety, or causes or tends to
cause a riot or affray, shall be punished with imprisonment for a term
which may extend to six months or with fine which may extend to two
thousand ringgit or with both.

Explanation—It is not necessary that the offender should intend to produce
harm, or contemplate his disobedience as likely to produce harm. It is sufficient
that he knows of the order which he disobeys, and that his disobedience
produces, or is likely to produce, harm.

ILLUSTRATION

An order is promulgated by a public servant lawfully empowered to
promulgate such order, directing that a religious procession shall not pass down
a certain street. A knowingly disobeys the order, and thereby causes danger of
riot. A has committed the offence defined in this section.

Threat of injury to a public servant

189. Whoever holds out any threat of injury to any public servant, or
to any person in whom he believes that public servant to be interested,
for the purpose of inducing that public servant to do any act, or to
forbear or delay to do any act, connected with the exercise of the public
functions of such public servant, shall be punished with imprisonment
for a term which may extend to two years or with fine or with both.
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Threat of injury to induce any person to refrain from applying for
protection to a public servant

190. Whoever holds out any threat of injury to any person for the
purpose of inducing that person to refrain or desist from making a legal
application, for protection against any injury, to any public servant
legally empowered as such to give such protection or to cause such
protection to be given, shall be punished with imprisonment for a term
which may extend to one year or with fine or with both.

CHAPTER XI

FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC
JUSTICE

Giving false evidence

191. Whoever, being legally bound by an oath, or by any express
provision of law to state the truth, or being bound by law to make a
declaration upon any subject, makes any statement which is false, and
which he either knows or believes to be false, or does not believe to be
true, is said to give false evidence.

Explanation 1—A statement is within the meaning of this section, whether
it is made verbally or otherwise.

Explanation 2—A false statement as to the belief of the person attesting is
within the meaning of this section, and a person may be guilty of giving false
evidence by stating that he believes a thing which he does not believe, as well
as by stating that he knows a thing which he does not know.

ILLUSTRATIONS

(@ A, insupport of a just claim which B has against Z for one thousand ringgit,
falsely swears on a trial that he heard Z admit the justice of B’s claim. A has
given false evidence.

(b) A, being bound by an oath to state the truth, states that he believes a certain
signature to be the handwriting of Z, when he does not believe it to be the
handwriting of Z. Here A states that which he knows to be false, and
therefore gives false evidence.

(c) A, knowing the general character of Z’s handwriting states that he believes
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a certain signature to be the handwriting of Z; A in good faith believing it to
be so. Here A’s statement is merely as to his belief, and is true as to his
belief, and therefore, although the signature may not be the handwriting of
Z, A has not given false evidence.

(d) A, being bound by an oath to state the truth, states that he knows that Z was
at a particular place on a particular day, not knowing anything upon the
subject. A gives false evidence as to whether Z was at that place on the day
named, or not.

(e) A, an interpreter or translator, gives or certifies as a true interpretation or
translation of a statement or document which he is bound by oath to interpret
or translate truly, that which is not and which he does not believe to be a
true interpretation or translation. A has given false evidence.

Fabricating false evidence

192. Whoever causes any circumstances to exist, or makes any false
entry in any book or record, or makes any document containing a false
statement, intending that such circumstance, false entry, or false
statement may appear in evidence in a judicial proceeding, or in a
proceeding taken by law before a public servant as such, or before an
arbitrator, and that such circumstance, false entry or false statement,
S0 appearing in evidence, may cause any  person, who in such
proceeding is to form an opinion upon the evidence, to entertain an
erroneous opinion touching any point material to the result of such
proceeding, is said “to fabricate false evidence”.

ILLUSTRATIONS

(@) A puts jewels into a box belonging to Z, with the intention that they may be
found in that box, and that this circumstance may cause Z to be convicted
of theft. A has fabricated false evidence.

(b) A makes a false entry in his shop-book for the purpose of using it as
corroborative evidence in a Court. A has fabricated false evidence.

(c) A, with the intention of causing Z to be convicted of a criminal conspiracy,
writes a letter in imitation of Z’s handwriting, purporting to be addressed to
an accomplice in such criminal, and puts the letter in a place which he
knows that the officers of the police are likely to search. A has fabricated
false evidence.
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Punishment for false evidence

193.  Whoever intentionally gives false evidence in any stage of a
judicial proceeding, or fabricates false evidence for the purpose of
being used in any stage of a judicial proceeding, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine; and whoever intentionally gives or fabricates
false evidence in any other case, shall be punished with imprisonment
for a term which may extend to three years, and shall also be liable to
fine.

Explanation 1—A trial before a court martial is a judicial proceeding.

Explanation 2—An investigation directed by law preliminary to a
proceeding before a Court, is a stage of a judicial proceeding, though that
investigation may not take place before a Court.

ILLUSTRATION

A, inan enquiry before a Justice of the Peace for the purpose of ascertaining
whether Z ought to be committed for trial, makes on oath a statement which he
knows to be false. As this enquiry is a stage of a judicial proceeding, A has given
false evidence.

Giving or fabricating false evidence with intent to procure
conviction of a capital offence

194. Whoever gives or fabricates false evidence, intending thereby to
cause, or knowing it to be likely that he will thereby cause, any person
to be convicted of an offence which is capital by the law for the time
being in force in Malaysia, shall be punished with imprisonment for a
term which may extend to twenty years, and shall also be liable to fine;
and if an innocent person is convicted and executed in consequence of
such false evidence, the person who gives such false evidence shall be
punished either with death or the punishment hereinbefore described.
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Giving or fabricating false evidence with intent to procure
conviction of an offence punishable with imprisonment

195. Whoever gives or fabricates false evidence, intending thereby to
cause, or knowing it to be likely that he will thereby cause, any person
to be convicted of an offence which by this Code is not capital, but
punishable with imprisonment for life, or imprisonment for a term of
seven years or upwards, shall be punished as a person convicted of that
offence would be liable to be punished.

ILLUSTRATION

A gives false evidence before a Court, intending thereby to cause Z to be
convicted of a gang-robbery. The punishment of gang-robbery is imprisonment
for life, or imprisonment for a term which may extend to ten years, with or
without fine. A, therefore, is liable to such imprisonment, with or without fine.

Using evidence known to be false

196. Whoever corruptly uses or attempts to use as true or genuine
evidence any evidence which he knows to be false or fabricated, shall
be punished in the same manner as if he gave or fabricated false
evidence.

Issuing or signing a false certificate

197. Whoever issues or signs any certificate required by law to be
given or signed, or relating to any fact of which such certificate is by
law admissible in evidence, knowing or believing that such certificate
is false in any material point, shall be punished in the same manner as
if he gave false evidence.

Using as a true certificate one known to be false in a material point
198. Whoever corruptly uses or attempts to use any such certificate as

a true certificate, knowing the same to be false in any material point,
shall be punished in the same manner as if he gave false evidence.
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False statement made in any declaration which is by law receivable
as evidence

199. Whoever, in any declaration made or subscribed by him, which
declaration any Court, or any public servant or other person, is bound
or authorized by law to receive as evidence of any fact, makes any
statement which is false, and which he either knows or believes to be
false or does not believe to be true, touching any point material to the
object for which the declaration is made or used, shall be punished in
the same manner as if he gave false evidence.

Using as true any such declaration known to be false

200. Whoever corruptly uses or attempts to use as true any such
declaration knowing the same to be false in any material point, shall
be punished in the same manner as if he gave false evidence.

Explanation—A declaration which is inadmissible merely upon the ground
of some informality, is a declaration within the meaning of sections 199 and 200.

Causing disappearance of evidence of an offence committed, or
giving false information touching it, to screen the offender

201. Whoever, knowing or having reason to believe that an offence
has been committed, causes any evidence of the commission of that
offence to disappear with the intention of screening the offender from
legal punishment, or with the knowledge that he is likely thereby to
screen the offender from legal punishment, or with that intention or
knowledge gives any information respecting the offence which he
knows or believes to be false, shall, if the offence which he knows or
believes to have been committed is punishable with death, be punished
with imprisonment for a term which may extend to seven years, and
shall also be liable to fine; and if the offence is punishable with
imprisonment for life or with imprisonment which may extend to ten
years, shall be punished with imprisonment for a term which may
extend to three years, and shall also be liable to fine; and if the offence
is punishable with imprisonment for any term not extending to ten
years, shall be punished with imprisonment for a term which may
extend to one-fourth part of the longest term of the imprisonment
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provided for the offence or with fine or with both.

ILLUSTRATION

A, knowing that B has murdered Z, assists B to hide the body with the
intention of screening B, from punishment. A is liable to imprisonment for seven
years, and also to fine.

Intentional omission, by a person bound to inform, to give
information of an offence

202. Whoever, knowing or having reason to believe that an offence
has been committed, intentionally omits to give any information
respecting that offence which he is legally bound to give, shall be
punished with imprisonment for a term which may extend to six
months or with fine or with both.

Giving false information respecting an offence committed

203. Whoever, knowing or having reason to believe that an offence
has been committed, gives any information respecting that offence
which he knows or believes to be false, shall be punished with
imprisonment for a term which may extend to two years or with fine
or with both.

Explanation—In sections 201 and 202 and in this section the word
“offence” includes any act committed at any place out of Malaysia which if
committed in Malaysia would be punishable under any of the following sections,
namely, 302, 304, 382, 384, 385, 386, 387, 388, 389, 392, 393, 394, 395, 396,
397, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 460.

Disclosure of information

203A. (1) Whoever discloses any information or matter which has
been obtained by him in the performance of his duties or the exercise
of his functions under any written law shall be punished with fine of
not more than one million ringgit, or with imprisonment for a term
which  may extend to one year, or with both.
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(2) Whoever has any information or matter which to his knowledge
has been disclosed in contravention of subsection (1) who discloses
that information or matter to any other person shall be punished with
fine of not more than one million ringgit, or with imprisonment for a
term which may extend to one year, or with both.

Destruction of document to prevent its production as evidence

204.  Whoever secretes or destroys any document which he may be
lawfully compelled to produce as evidence before a Court, or in any
proceeding lawfully held before a public servant as such, or obliterates
or renders illegible the whole or any part of such document with the
intention of preventing the same from being produced or used as
evidence before such Court or public servant as aforesaid, or after he
shall have been lawfully summoned or required to produce the same
for that purpose, shall be punished with imprisonment for a term which
may extend to two years or with fine or with both.

False personation for the purpose of any act or proceeding in a suit

205.  Whoever falsely personates another, and in such assumed
character makes any admission or statement, or confesses judgment, or
causes any process to be issued, or becomes bail or security, or does
any other act in any suit or criminal prosecution, shall be punished with
imprisonment for a term which may extend to three years or with fine
or with both.

Fraudulent removal or concealment of property to prevent its
seizure as a forfeiture or in execution of a decree

206. Whoever fraudulently removes, conceals, transfers, or delivers to
any person any property or any interest therein, intending thereby to
prevent that property or interest therein from being taken as a forfeiture
or in satisfaction of a fine, under a sentence which has been
pronounced, or which he knows to be likely to be pronounced by a
Court or other competent authority, or from being taken in execution
of a decree or order which has been made, or which he knows to be
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likely to be made by a Court in a civil suit, shall be punished with
imprisonment for a term which may extend to two years or with fine
or with both.

Fraudulent claim to property to prevent its seizure as a forfeiture
or in execution of a decree

207. Whoever fraudulently accepts, receives or claims any property or
any interest therein, knowing that he has no right or rightful claim to
such property or interest, or practices any deception touching any right
to any property or any interest therein, intending thereby to prevent that
property or interest therein from being taken as a forfeiture or in
satisfaction of a fine under a sentence which has been pronounced, or
which he knows to be likely to be pronounced by a Court or other
competent authority, or from being taken in execution of a decree or
order which has been made or which he knows to be likely to be made
by a Court in a civil suit, shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.

Fraudulently suffering a decree for a sum not due

208.  Whoever fraudulently causes or suffers a decree or order to be
passed against him at the suit of any person for a sum not due, or for a
larger sum than is due to such person, or for any property or interest in
property to which such person is not entitled, or fraudulently causes or
suffers a decree or order to be executed against him after it has been
satisfied, or for anything in respect of which it has been satisfied, shall
be punished with imprisonment for a term which may extend to two
years or with fine or with both.

ILLUSTRATION

A institutes a suit against Z. Z, knowing that A is likely to obtain a decree
against him, fraudulently suffers a judgment to pass against him for a larger
amount at the suit of B, who has no just claim against him, in order that B, either
on his own account or for the benefit of Z, may share in the proceeds of any sale
of Z’s property which may be made under A’s decree. Z has committed an
offence under this section.
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Dishonestly making a false claim before a Court

209. Whoever fraudulently, or dishonestly, or with intent to injure or
annoy any person, makes before a Court any claim which he knows to
be false, shall be punished with imprisonment for a term which may
extend to two years, and shall also be liable to fine.

Fraudulently obtaining a decree for a sum not due

210.  Whoever fraudulently obtains a decree or order against any
person for a sum not due, or for a larger sum than is due, or for any
property or interest in property to which he is not entitled, or
fraudulently causes a decree or order to be executed against any person
after it has been satisfied, or for anything in respect of which it has
been satisfied, or fraudulently suffers or permits any such act to be
done in his name, shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.

False charge of offence made with intent to injure

211.  Whoever, with intent to cause injury to any person, institutes
or causes to be instituted any criminal proceeding against that person,
or falsely charges any person with having committed an offence,
knowing that there is no just or lawful ground for such proceeding or
charge against that person, shall be punished with imprisonment for a
term which may extend to two years or with fine or with both; and if
such criminal proceeding is instituted on a false charge of an offence
punishable with death, imprisonment for life, or imprisonment for
seven years or upwards, shall be punishable with imprisonment for a
term which may extend to seven years, and shall also be liable to fine.

Harbouring an offender

212. (1) Whenever an offence has been committed, whoever
harbours or conceals a person whom he knows or has reason to believe
to be the offender, with the intention of screening him from legal
punishment, shall, if the offence is punishable with death, be punished
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with imprisonment for a term which may extend to five years, and shall
also be liable to fine; and if the offence is punishable with
imprisonment for life, or with imprisonment which may extend to ten
years, shall be punished with imprisonment for a term which may
extend to three years, and shall also be liable to fine; and if the offence
is punishable with imprisonment which may extend to one year but less
than ten years, shall be punished with imprisonment for a term which
may extend to one-fourth part of the longest term of imprisonment
provided for the offence or with fine or with both.

(2) Inthis section “offence” includes any act committed at any place
out of Malaysia which if committed in Malaysia would be punishable
under any of the following sections, namely, 302, 304, 382, 392, 393,
394, 395, 396, 397, 399, 402, 435, 436, 449, 450, 457, 458, 459 and
460, and every such act shall for the purposes of this section be deemed
to be punishable as if the accused person had been guilty of it in
Malaysia.

Exception—This provision shall not extend to any case in which the harbour
or concealment is by the husband or wife of the offender.

ILLUSTRATION

A, knowing that B, has committed gang-robbery, knowingly conceals B in
order to screen him from legal punishment. Here, as B is liable to imprisonment
for life, A is liable to imprisonment for a term not exceeding three years, and is
also liable to fine.

Taking gifts, etc., to screen an offender from punishment

213. Whoever accepts, or agrees to accept, or attempts to obtain any
gratification for himself or any other person, or any restitution of
property to himself or any other person, in consideration of his
concealing an offence, or of his screening any person from legal
punishment for any offence, or of his not proceeding against any
person for the purpose of bringing him to legal punishment shall, if the
offence is punishable with death, be punished with imprisonment for a
term which may extend to seven years, and shall also be liable to fine;
and if the offence is punishable with imprisonment for life, or with
imprisonment which may extend to ten years, shall be punished with
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imprisonment for a term which may extend to three years, and shall
also be liable to fine; and if the offence is punishable with
imprisonment not extending to ten years, shall be punished with
imprisonment for a term which may extend to one-fourth part of the
longest term of imprisonment provided for the offence or with fine or
with both.

Offering gift or restoration of property in consideration of
screening offender

214. Whoever gives or causes, or offers or agrees to give or cause, any
gratification to any person, or to restore or cause the restoration of any
property to any person, in consideration of that person’s concealing an
offence, or of his screening any person from legal punishment for any
offence, or of his not proceeding against any person for the purpose of
bringing him to legal punishment, shall, if the offence is punishable
with death be punished with imprisonment for a term which may
extend to seven years, and shall also be liable to fine; and if the offence
is punishable with imprisonment for life, or with imprisonment which
may extend to ten years, shall be punished with imprisonment for a
term which may extend to three years, and shall also be liable to fine;
and if the offence is punishable with imprisonment not extending to
ten years, shall be punished with imprisonment for a term which may
extend to one-fourth part of the longest term of imprisonment provided
for the offence or with fine or with both.

Exception — The provisions of sections 213 and 214 do not extend to any
case in which the offence may lawfully be compounded.

Taking gift to help to recover stolen property, etc.

215. Whoever takes, or agrees or consents to take, any gratification for
himself or any other person under pretence or on account of helping
any person to recover any movable property of which he shall have
been deprived by any offence punishable under this Code, shall, unless
he uses all means in his power to cause the offender to be apprehended
and convicted of the offence, be punished with imprisonment for a
term which may extend to two years or with fine or with both.
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Harbouring an offender who has escaped from custody, or whose
apprehension has been ordered

216. (1) Whenever any person convicted of, or charged with an
offence, being in lawful custody for that offence, escapes from such
custody, or whenever a public servant, in the exercise of the lawful
powers of such public servant, orders a certain person to be
apprehended for an offence, whoever, knowing of such escape or order
for apprehension, harbours or conceals that person with the intention
of preventing him from being apprehended, shall be punished in the
manner following, that is to say, if the offence for which the person
was in custody, or is ordered to be apprehended, is punishable with
death, he shall be punished with imprisonment for a term which may
extend to seven years, and shall also be liable to fine; if the offence is
punishable with imprisonment for life, or imprisonment for ten years,
he shall be punished with imprisonment for a term which may extend
to three years, with or without fine; and if the offence is punishable
with imprisonment for not less than one year but less than ten years,
he shall be punished with imprisonment for a term which may extend
to one-fourth part of the longest term of the imprisonment provided for
such offence or with fine or with both.

(2) In this section “offence” includes also any act or omission of
which a person is alleged to have been guilty out of Malaysia which if
he had been guilty of it in Malaysia would have been punishable as an
offence and for which he is under any law relating to extradition or
fugitive offences, or otherwise liable to be apprehended or detained in
custody in Malaysia and every such act or omission shall for the
purpose of this section be deemed to be punishable as if the accused
person had been guilty of it in Malaysia.

Exception—This provision does not extend to the case in which the harbour
or concealment is by the husband or wife of the person to be apprehended.

Harbouring robbers or gang-robbers, etc.

216A. Whoever, knowing or having reason to believe that any persons
are about to commit or have recently committed robbery or gang-
robbery, harbours them or any of them with the intention of facilitating
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the commission of such robbery or gang-robbery or of screening them
or any of them from punishment, shall be punished with imprisonment
for a term which may extend to seven years, and shall also be liable to
fine.

Explanation—For the purpose of this section it is immaterial whether the
robbery or gang-robbery is intended to be committed or has been committed
within or without Malaysia.

Exception—This provision does not extend to the case in which the
harbouring is by the husband or wife of the offender.

“Harbour”

2168. Insections 212, 216 and 216A the word “harbour” includes the
supplying a person with shelter, food, drink, money, clothes, arms,
ammunition or means of conveyance, or assisting a person in any way
to evade apprehension.

Public servant disobeying a direction of law with intent to save
person from punishment, or property from forfeiture

217.  Whoever, being a public servant, knowingly disobeys any
direction of the law as to the way in which he is to conduct himself as
such public servant, intending thereby to save, or knowing it to be
likely that he will thereby save, any person from legal punishment, or
subject him to a less punishment than that to which he is liable, or with
intent to save, or knowing that he is likely thereby to save, any property
from forfeiture or any charge to which it is liable by law, shall be
punished with imprisonment for a term which may extend to two years
or with fine or with both.

Public servant framing an incorrect record or writing with intent
to save person from punishment, or property from forfeiture

218. Whoever, being a public servant, and being, as such public
servant, charged with the preparation of any record or other writing,
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frames that record or writing in a manner which he knows to be
incorrect, with intent to cause, or knowing it to be likely that he will
thereby cause, loss or injury to the public or to any person, or with
intent thereby to save, or knowing it to be likely that he will thereby
save, any person from legal punishment, or with intent to save, or
knowing that he is likely thereby to save, any property from forfeiture
or other charge to which it is liable by law, shall be punished with
imprisonment for a term which may extend to three years or with fine
or with both.

Public servant in a judicial proceeding corruptly making an order,
report, etc., which he knows to be contrary to law

219. Whoever, being a public servant, corruptly or maliciously makes
or pronounces in any stage of a judicial proceeding, any report, order,
verdict or decision which he knows to be contrary to law, shall be
punished with imprisonment for a term which may extend to seven
years or with fine or with both.

Commitment for trial or confinement by a person having authority
who knows that he is acting contrary to law

220. Whoever, being in any office which gives him legal authority to
commit persons for trial or to confinement, or to keep persons in
confinement, corruptly or maliciously commits any person for trial or
to confinement, or keeps any person in confinement, in the exercise of
that authority, knowing that in so doing he is acting contrary to law,
shall be punished with imprisonment for a term which may extend to
seven years or with fine or with both.

Intentional omission to apprehend on the part of a public servant
bound by law to apprehend

221. Whoever, being a public servant, legally bound as such public
servant to apprehend or to keep in confinement any person charged
with or liable to be apprehended for an offence, intentionally omits to
apprehend such person, or intentionally suffers such person to escape,
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or intentionally aids such person in escaping or attempting to escape
from such confinement, shall be punished as follows:

(@)

(b)

(©)

with imprisonment for a term which may extend to seven
years, with or without fine, if the person in confinement, or
who ought to have been apprehended, was charged with or
liable to be apprehended for an offence punishable with
death;

with imprisonment for a term which may extend to three
years, with or without fine, if the person in confinement, or
who ought to have been apprehended, was charged with or
liable to be apprehended for an offence punishable with
imprisonment for life, or imprisonment for a term which
may extend to ten years; or

with imprisonment for a term which may extend to two
years, with or without fine, if the person in confinement, or
who ought to have been apprehended, was charged with or
liable to be apprehended for an offence punishable with
imprisonment for a term less than ten years.

Intentional omission to apprehend on the part of a public servant
bound by law to apprehend person under sentence of a Court

222. Whoever, being a public servant, legally bound as such public
servant to apprehend or to keep in confinement any person under
sentence of a Court for any offence, or lawfully committed to custody,
intentionally omits to apprehend such person, or intentionally suffers
such person to escape, or intentionally aids such person in escaping or
attempting to escape from such confinement, shall be punished as

follows:

@)

with imprisonment for a term which may extend to twenty
years, with or without fine, if the person in confinement, or
who ought to have been apprehended, is under sentence of
death;

(b) with imprisonment for a term which may extend to seven
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years, with or without fine, if the person in confinement, or
who ought to have been apprehended, is subject, by a
sentence of a Court, or by virtue of a commutation of such
sentence, to imprisonment for a term which may extend to
twenty years; or

(c)  with imprisonment for a term which may extend to three
years or with fine or with both, if the person in confinement,
or who ought to have been apprehended, is subject, by a
sentence of a Court, to imprisonment for a term not
exceeding ten years, or if the person was lawfully
committed to custody.

Escape from confinement negligently suffered by a public servant
and facilitating or enabling any terrorist act, etc.

223. (1) Whoever, being a public servant, legally bound as such
public servant to keep in confinement any person charged with or
convicted of any offence, or lawfully committed to custody,
negligently suffers such person to escape from confinement, shall be
punished with imprisonment for a term which may extend to two years
or with fine or with both.

(2) Whoever commits an offence under subsection (1) to facilitate
or enable any terrorist act or organized criminal activity shall be
punished with imprisonment for a term of twice as long as the
maximum term for which he would have been liable on conviction for
that offence, and shall also be liable to whipping.

Resistance or obstruction by a person to his lawful apprehension

224, Whoever intentionally offers any resistance or illegal
obstruction to the lawful apprehension of himself for any offence with
which he is charged, or of which he has been convicted, or escapes or
attempts to escape from any custody in which he is lawfully detained
for any such offence, shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.
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Explanation—The punishment in this section is in addition to the
punishment for which the person to be apprehended or detained in custody was
liable for the offence with which he was charged, or of which he was convicted.

Resistance or obstruction to the lawful apprehension of another
person

225.  Whoever intentionally offers any resistance or illegal
obstruction to the lawful apprehension of any other person for an
offence, or rescues or attempts to rescue any other person from any
custody in which that person is lawfully detained for an offence—

(@) shall be punished with imprisonment for a term which may
extend to two years or with fine or with both;

(b) if the person to be apprehended, or the person rescued, or
attempted to be rescued, is charged with or liable to be
apprehended for an offence punishable with imprisonment
for a term which may extend to twenty years, shall be
punished with imprisonment for a term which may extend
to three years, and shall also be liable to fine;

(c) if the person to be apprehended or rescued, or attempted to
be rescued, is charged with or liable to be apprehended for
an offence punishable with death, shall be punished with
imprisonment for a term which may extend to seven years,
and shall also be liable to fine;

(d) if the person to be apprehended or rescued, or attempted to
be rescued, is liable, under the sentence of a Court, or by
virtue of a commutation of such a sentence, to
imprisonment for a term of ten years or upwards, shall be
punished with imprisonment for a term which may extend
to seven years, and shall also be liable to fine; or

(e) if the person to be apprehended or rescued, or attempted to
be rescued, is under sentence of death, shall be punished
with imprisonment for a term which may extend to twenty
years, and shall also be liable to fine.
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Public servant omitting to apprehend or suffering other persons
to escape in cases not already provided for

225A. (1) Whoever, being a public servant legally bound as such
public servant to apprehend or to keep in confinement any person in
any case not provided for in section 221, 222 or 223, or in any other
law for the time being in force, omits to apprehend that person or
suffers him to escape from confinement shall be punished—

(@) if he does so intentionally, with imprisonment for a term
which may extend to three years or with fine or with both;
or

(b) if he does so negligently, with imprisonment for a term
which may extend to two years or with fine or with both.

(2) Whoever, in any case not provided for in section 224 or 225, or
in any other law for the time being in force, intentionally offers any
resistance or illegal obstruction to the lawful apprehension of himself
or of any other person, or escapes or attempts to escape from any
custody in which he is lawfully detained, or rescues or attempts to
rescue any other person from any custody in which that person is
lawfully detained, shall be punished with imprisonment for a term
which may extend to six months or with fine or with both.

Offences against laws of Malaysia where no special punishment is
provided

2258. Whoever does anything which by any law in force in Malaysia
he is prohibited from doing, or omits to do anything which he is so
enjoined to do, shall, when no special punishment is provided by the
law for such commission or omission, be punished with
“imprisonment for a term which may extend to twelve months or with
fine which may extend to two thousand ringgit or, with both.

226. (Deleted by Ord. 11 of 1959).

"NOTE— Previously “fine not exceeding four hundred ringgit”- see section 4 of the Penal
Code (Amendment) Act 2006 [Act A1273].
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Violation of condition of remission of punishment

227. Whoever, having accepted any conditional remission of
punishment, knowingly violates any condition on which such
remission was granted, shall be punished with the punishment to
which he was originally sentenced if he has already suffered no part
of that punishment, and if he has suffered any part of that punishment,
then with so much of that punishment as he has not already suffered.

Intentional insult or interruption to a public servant sitting in any
stage of a judicial proceeding

228. Whoever intentionally offers any insult or causes any
interruption to any public servant, while such public servant is sitting
in any stage of a judicial proceeding, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Personation of a juror or assessor

229. Whoever, by personation or otherwise, intentionally cause or
knowingly suffer himself to be returned, empanelled or sworn as
juryman or an assessor in any case in which he knows that he is not
entitled by law to be so returned, empanelled or sworn, or knowing
himself to have been so returned, empanelled or sworn contrary to
law, voluntarily serve on such jury or as such assessor, shall be
punished with imprisonment for a term which may extend to two
years or with fine or with both.

CHAPTER XII

OFFENCES RELATING TO COIN AND
GOVERNMENT STAMPS

Interpretation

230. “Coin” is metal used as money stamped and issued by the
authority of the Government or by the authority of any State or
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sovereign power in order to be so used.

“Counterfeit” includes the causing of a genuine coin to appear like
a different coin if it is done with the intention of practising deception
or with the knowledge that deception will thereby be caused.

ILLUSTRATIONS
(@ Cowries are not coin.
(b) Lumps of unstamped metal, though used as money, are not coin.

(c) Medals are not coin, inasmuch as they are not intended to be used as
money.

231. (Deleted by Act A538).

Counterfeiting coin

232. Whoever counterfeits or knowingly performs any part of the
process of counterfeiting coin, shall be punished with imprisonment
for a term which may extend to twenty years, and shall also be liable
to fine.

233. (Deleted by Act A327).

Making or selling instrument for counterfeiting coin

234. Whoever makes or mends, or performs any part of the process
of making or mending, or buys, sells, or disposes of any die or
instrument for the purpose of being used, or knowing or having reason
to believe that it is intended to be used, for the purpose of
counterfeiting coin, shall be punished with imprisonment for a term
which may extend to seven years, and shall also be liable to fine.
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Possession of instrument or material for the purpose of using the
same for counterfeiting coin

235. Whoever is in possession of any instrument or material for the
purpose of using the same for counterfeiting coin, or knowing or
having reason to believe that the same is intended to be used for that
purpose, shall be punished with imprisonment for a term which may
extend to ten years, and shall also be liable to fine.

Abetting in Malaysia the counterfeiting out of Malaysia of coin

236. Whoever, being within Malaysia, abets the counterfeiting of
coin out of Malaysia, shall be punished in the same manner as if he
abetted the counterfeiting of such coin within Malaysia.

237. (Deleted by Act A327).

Import or export of counterfeit coin

238.  Whoever imports or exports any counterfeit coin which he
knows or has reason to believe to be counterfeit, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to fine.

239. (Deleted by Act A327).

Delivery of coin, possessed with the knowledge that it is counterfeit

240. Whoever, having any counterfeit coin which at the time when
he became possessed of it he knew to be a counterfeit coin,
fraudulently or with intent that fraud may be committed, delivers the
same to any person, or attempts to induce any person to receive it, shall
be punished with imprisonment for a term which may extend to ten
years, and shall also be liable to fine.
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Delivery to another of coin as genuine, which when first possessed
the deliverer did not know to be counterfeit

241. Whoever delivers to any other person as genuine, or attempts to
induce any other person to receive as genuine, any counterfeit coin
which he knows to be counterfeit, but which he did not know to be
counterfeit at the time when he took it into his possession, shall be
punished with imprisonment for a term which may extend to five years,
and shall also be liable to fine.

ILLUSTRATION

A, a coiner, delivers counterfeit coins to his accomplice B, for the purpose
of uttering them. B sells the coins to C, another utterer, who buys them knowing
them to be counterfeit. C pays away the coins for goods to D, who receives them,
not knowing them to be counterfeit. D, after receiving the coins discovers that
they are counterfeit, and pays them away as if they were good. Here D is
punishable only under this section, but B and C are punishable under section
240.

242. (Deleted by Act A327).

Possession of coin by a person who knew it to be counterfeit when
he became possessed thereof

243. Whoever, fraudulently or with intent that fraud may be
committed, is in possession of counterfeit coin, having known at the
time when he became possessed of it that it was a counterfeit, shall be
punished with imprisonment for a term which may extend to seven
years, and shall also be liable to fine.

244-245. (There are no ss. 244-245).

246.  (Deleted by Act A327).
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Fraudulently or dishonestly diminishing the weight or altering the
composition of coin

247.  Whoever fraudulently or dishonestly performs on any coin any
operation which diminishes the weight or alters the composition of that
coin, shall be punished with imprisonment for a term which may
extend to seven years, and shall also be liable to fine.

248. (Deleted by Act A327).

Altering appearance of coin with intent that it shall pass as a coin
of a different description

249.  Whoever performs on any coin any operation which alters the
appearance of that coin, with the intention that the said coin shall pass
as a coin of a different description, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

250. (Deleted by Act A327).

Delivery of coin, possessed with the knowledge that it is altered

251. Whoever, having coin in his possession with respect to which the
offence defined in section 247 or 249 has been committed, and having
known at the time when he became possessed of such coin that such
offence had been committed with respect to it, fraudulently or with
intent that fraud may be committed, delivers such coin to any other
person, or attempts to induce any other person to receive the same,
shall be punished with imprisonment for a term which may extend to
ten years, and shall also be liable to fine.

252.  (Deleted by Act A327).
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Possession of coin by a person who knew it to be altered when he
became possessed thereof

253. Whoever, fraudulently or with intent that fraud may be
committed, is in possession of coin with respect to which the offence
defined in section 247 or 249 has been committed, having known at
the time of becoming possessed thereof that such offence had been
committed with respect to such coin, shall be punished with
imprisonment for a term which may extend to five years, and shall also
be liable to fine.

Delivery to another of coin as genuine, which when first possessed,
the deliverer did not know to be altered

254. Whoever delivers to any other person as genuine or as a coin of
a different description from what it is, or attempts to induce any person
to receive as genuine or as a different coin from what it is, any coin in
respect of which he knows that any such operation as that mentioned
in section 247 or 249, has been performed, but in respect of which he
did not, at the time when he took it into his possession, know that such
operation had been performed, shall be punished with imprisonment
for a term which may extend to five years, and shall also be liable to
fine.

Counterfeiting a Government stamp

255. Whoever counterfeits, or knowingly performs any part of the
process of counterfeiting, any stamp issued by Government for the
purpose of revenue, shall be punished with imprisonment for a term
which may extend to twenty years, and shall also be liable to fine.

Explanation—A person commits this offence who counterfeits by causing
a genuine stamp of one denomination to appear like a genuine stamp of a
different denomination.
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Having possession of an instrument or material for the purpose of
counterfeiting a Government stamp

256. Whoever has in his possession any instrument or material for the
purpose of being used, or knowing or having reason to believe that it
is intended to be used, for the purpose of counterfeiting any stamp
issued by Government for the purpose of revenue, shall be punished
with imprisonment for a term which may extend to seven years, and
shall also be liable to fine.

Making or selling an instrument for the purpose of counterfeiting
a Government stamp

257. Whoever makes, or performs any part of the process of making,
or buys, or sells, or disposes of, any instrument for the purpose of being
used, or knowing or having reason to believe that it is intended to be
used, for the purpose of counterfeiting any stamp issued by
Government for the purpose of revenue, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Sale of counterfeit Government stamp

258. Whoever sells, or offers for sale, any stamp which he knows or
has reason to believe to be a counterfeit of any stamp issued by
Government for the purpose of revenue, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Having possession of a counterfeit Government stamp

259. Whoever has in his possession any stamp which he knows to be
a counterfeit of any stamp issued by Government for the purpose of
revenue, intending to use or dispose of the same as a genuine stamp,
or in order that it may be used as a genuine stamp, shall be punished
with imprisonment for a term which may extend to seven years, and
shall also be liable to fine.
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Using as genuine a Government stamp known to be counterfeit

260.  Whoever uses as genuine any stamp, knowing it to be a
counterfeit of any stamp issued by Government for the purpose of
revenue, shall be punished with imprisonment for a term which may
extend to seven years or with fine or with both.

Effacing any writing from a substance bearing a Government
stamp, or removing from a document a stamp used for it, with
intent to cause loss to Government

261.  Whoever, fraudulently or with intent to cause loss to the
Government, removes or effaces from any substance bearing any
stamp issued by Government for the purpose of revenue, any writing
or document for which such stamp has been used, or removes from any
writing or document a stamp which has been used for such writing or
document, in order that such stamp may be used for a different writing
or document, shall be punished with imprisonment for a term which
may extend to three years or with fine or with both.

Using a Government stamp known to have been before used

262.  Whoever, fraudulently or with intent to cause loss to the
Government, uses for any purpose a stamp issued by Government for
the purpose of revenue, which he knows to have been before used, shall
be punished with imprisonment for a term which may extend to two
years or with fine or with both.

Erasure of mark denoting that stamp has been used

263. Whoever, fraudulently or with intent to cause loss to
Government, erases or removes from a stamp issued by Government
for the purpose of revenue, any mark put or impressed upon such stamp
for the purpose of denoting that the same has been used, or knowingly
has in his possession, or sells or disposes of, any such stamp from
which such mark has been erased or removed, or sells or disposes of
any such stamp which he knows to have been used, shall be punished
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with imprisonment for a term which may extend to three years or with
fine or with both.

CHAPTER XIII

OFFENCES RELATING TO WEIGHS AND MEASURES

Fraudulent use of false instrument for weighing

264. Whoever fraudulently uses any instrument for weighing which
he knows to be false, shall be punished with imprisonment for a term
which may extend to one year or with fine or with both.

Fraudulent use of false weight or measure

265. Whoever fraudulently uses any false weight or false measure of
length or capacity, or fraudulently uses any weight or any measure of
length or capacity as a different weight or measure from what it is,
shall be punished with imprisonment for a term which may extend to
one year or with fine or with both.

Being in possession of false weights or measures

266. Whoever is in possession of any instrument for weighing, or of
any weight, or of any measure of length or capacity, which he knows
to be false, and intending that the same may be fraudulently used, shall
be punished with imprisonment for a term which may extend to one
year or with fine or with both.

Making or selling false weights or measures

267.  Whoever makes, sells, or disposes of, any instrument for
weighing, or any weight, or any measure of length or capacity, which
he knows to be false, in order that the same may be used as true, or
knowing that the same is likely to be used as true, shall be punished
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with imprisonment for a term which may extend to one year or with
fine or with both.

CHAPTER XIV

OFFENCES AFFECTING THE PUBLIC HEALTH, SAFETY,
CONVENIENCE, DECENCY AND MORALS

Public nuisance

268. (1) A person is guilty of a public nuisance, who does any act,
or is guilty of an illegal omission, which causes any common injury,
danger, or annoyance to the public, or to the people in general who
dwell or occupy property in the vicinity, or which must necessarily
cause injury, obstruction, danger, or annoyance to persons who may
have occasion to use any public right.

(2) A common nuisance is not excused on the ground that it causes
some convenience or advantage.

Negligent act likely to spread infection of any disease dangerous to
life

269.  Whoever unlawfully or negligently does any act which is, and
which he knows or has reason to believe to be, likely to spread the
infection of any disease dangerous to life, shall be punished with
imprisonment for a term which may extend to six months or with fine
or with both.

Malignant act likely to spread infection of any disease dangerous
to life

270.  Whoever malignantly does any act which is, and which he
knows or has reason to believe to be, likely to spread the infection of
any disease dangerous to life, shall be punished with imprisonment for
a term which may extend to two years or with fine or with both.
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Disobedience to a quarantine rule

271.  Whoever knowingly disobeys any rule lawfully made and
promulgated for putting any vessel into a state of quarantine, or for
regulating the intercourse of vessels in a state of quarantine with the
shore or with other vessels, or for regulating the intercourse between
places where an infectious disease prevails and other places, shall be
punished with imprisonment for a term which may extend to six
months or with fine or with both.

Adulteration of food or drink which is intended for sale

272. Whoever adulterates any article of food or drink, so as to make
such article noxious as food or drink, intending to sell such article as
food or drink, or knowing it to be likely that the same will be sold as
food or drink, shall be punished with imprisonment for a term which
may extend to six months or with fine which may extend to two
thousand ringgit or with both.

Sale of noxious food or drink

273.  Whoever sells, or offers or exposes for sale, as food or drink,
any article which has been rendered or has become noxious, or is in a
state unfit for food or drink, knowing or having reason to believe that
the same is noxious as food or drink, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Adulteration of drugs

274.  Whoever adulterates any drug or medical preparation in such a
manner as to lessen the efficacy, or change the operation of such drug
or medical preparation, or to make it noxious, intending that it shall be
sold or used for, or knowing it to be likely that it will be sold or used
for any medicinal purpose, as if it had not undergone such adulteration,
shall be punished with imprisonment for a term which may extend to
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six months or with fine which may extend to two thousand ringgit or
with both.

Sale of adulterated drugs

275. Whoever, knowing any drug or medical preparation to have been
adulterated in such a manner as to lessen its efficacy, to change its
operation, or to render it noxious, sells the same, or offers or exposes
it for sale, or issues it from any dispensary for medicinal purposes as
unadulterated, or causes it to be used for medicinal purposes by any
person not knowing of the adulteration, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit.

Sale of any drug as a different drug or preparation

276.  Whoever knowingly sells, or offers or exposes for sale, or
issues from a dispensary for medicinal purposes, any drug or medical
preparation, as a different drug or medical preparation, shall be
punished with imprisonment for a term which may extend to six
months or with fine which may extend to two thousand ringgit or with
both.

Fouling the water of a public spring or reservoir

277.  Whoever voluntarily corrupts or fouls the water of any public
spring or reservoir, so as to render it less fit for the purpose for which
it is ordinarily used, shall be punished with imprisonment for a term
which may extend to three months or with fine which may extend to
one thousand ringgit or with both.

Making atmosphere noxious to health
278.  Whoever voluntarily vitiates the atmosphere in any place so as

to make it noxious to the health of persons in general dwelling or
carrying on business in the neighbourhood or passing along a public
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way, shall be punished with fine which may extend to one thousand
ringgit.

Rash driving or riding on a public way

279.  Whoever drives any vehicle, or rides on any public way in a
manner so rash or negligent as to endanger human life, or to be likely
to cause hurt or injury to any other person, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Rash navigation of a vessel

280. Whoever navigates any vessel in a manner so rash or negligent
as to endanger human life, or to be likely to cause hurt or injury to any
other person, shall be punished with imprisonment for a term which
may extend to six months or with fine which may extend to two
thousand ringgit or with both.

Exhibition of a false light, mark or buoy

281. Whoever exhibits any false light, mark or buoy, intending or
knowing it to be likely that such exhibition will mislead any navigator,
shall be punished with imprisonment for a term which may extend to
seven years or with fine or with both.

Conveying person by water for hire in a vessel overloaded or
unsafe

282.  Whoever knowingly or negligently conveys, or causes to be
conveyed for hire, any person by water in any vessel, when that vessel
IS in such a state or so loaded as to endanger the life of that person,
shall be punished with imprisonment for a term which may extend to
six months or with fine which may extend to two thousand ringgit or
with both.
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Danger or obstruction in a public way or navigation

283.  Whoever, by doing any act, or by omitting to take order with
any property in his possession or under his charge, causes danger,
obstruction or injury to any person in any public way or public line of
navigation, shall be punished with fine which may extend to four
hundred ringgit.

Negligent conduct with respect to any poisonous substance

284.  Whoever does, with any poisonous substance, any act in a
manner so rash or negligent as to endanger human life, or to be likely
to cause hurt or injury to any other person, or knowingly or negligently
omits to take such order with any poisonous substance in his
possession as is sufficient to guard against any probable danger to
human life from such poisonous substance, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Negligent conduct with respect to any fire or combustible matter

285.  Whoever does, with fire or any combustible matter, any act so
rashly or negligently as to endanger human life, or to be likely to cause
hurt or injury to any other person, or knowingly or negligently omits
to take such order with any fire or any combustible matter in his
possession as is sufficient to guard against any probable danger to
human life from such fire or combustible matter, shall be punished
with imprisonment for a term which may extend to six months or with
fine which may extend to two thousand ringgit or with both.

Negligent conduct with respect to any explosive substance

286. Whoever does, with any explosive substance, any act so rashly
or negligently as to endanger human life, or to be likely to cause hurt
or injury to any other person, or knowingly or negligently omits to take
such order with any explosive substance in his possession as is
sufficient to guard against any probable danger to human life from that
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substance, shall be punished with imprisonment for a term which may
extend to six months or with fine which may extend to two thousand
ringgit or with both.

Negligent conduct with respect to any machinery in the possession
or under the charge of the offender

287.  Whoever does, with any machinery, any act so rashly or
negligently as to endanger human life, or to be likely to cause hurt or
injury to any other person, or knowingly or negligently omits to take
such order with any machinery in his possession or under his care as is
sufficient to guard against any probable danger to human life from
such machinery, shall be punished with imprisonment for a term which
may extend to six months or with fine which may extend to two
thousand ringgit or with both.

Negligence with respect to pulling down or repairing buildings

288.  Whoever, in pulling down or repairing any building, knowingly
or negligently omits to take such order with that building as is
sufficient to guard against any probable danger to human life from the
fall of that building, or of any part thereof, shall be punished with
imprisonment for a term which may extend to six months or with fine
which may extend to two thousand ringgit or with both.

Negligence with respect to any animal

289.  Whoever knowingly or negligently omits to take such order
with any animal in his possession as is sufficient to guard against any
probable danger to human life, or any probable danger of grievous hurt
from such animal, shall be punished with imprisonment for a term
which may extend to six months or with fine which may extend to two
thousand ringgit or with both.
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Punishment for public nuisance

290. Whoever commits a public nuisance in any case not otherwise
punishable by this Code, shall be punished with fine which may extend
to four hundred ringgit.

Continuance of nuisance after injunction to discontinue

291.  Whoever repeats or continues a public nuisance, having been
enjoined by any public servant who has lawful authority to issue such
injunction not to repeat or continue such nuisance, shall be punished
with imprisonment for a term which may extend to six months or with
fine or with both.

Sale, etc., of obscene books, etc.
292. Whoever—

(@) sells, lets to hire, distributes, publicly exhibits or in any
manner puts into circulation, or for purposes of sale, hire,
distribution, public exhibition or circulation makes,
produces or has in his possession any obscene book,
pamphlet, paper, drawing, painting, representation or figure
or any other obscene object whatsoever;

(b) imports, exports or conveys any obscene object for any of
the purposes aforesaid, or knowing or having reason to
believe that such object will be sold, let to hire, distributed
or publicly exhibited or in any manner put into circulation;

(c) takes part in or receives profits from any business in the
course of which he knows or has reason to believe that any
such obscene objects are for any of the purposes aforesaid,
made, produced, purchased, kept, imported, exported,
conveyed, publicly exhibited or in any manner put into
circulation;
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(d) advertises or makes known by any means whatsoever that
any person is engaged or is ready to engage in any act which
is an offence under this section, or that any such obscene
object can be procured from or through any person; or

(e) offers, or attempts to do any act which is an offence under
this section,

shall be punished with imprisonment for a term which may extend to
three years or with fine or with both.

Exception—This section does not extend to any book, pamphlet, writing,
drawing, or painting kept or used bona fide for religious purposes or any
representation sculptured, engraved, painted or otherwise represented on or in
any temple, or on any car used for the conveyance of idols, or kept or used for
any religious purpose.

Sale, etc., of obscene objects to young person

293. Whoever sells, lets to hire, distributes, exhibits or circulates to
any person under the age of twenty years any such obscene object as
is referred to in the last preceding section, or offers or attempts so to

do, shall be punished with imprisonment for a term which may extend
to five years or with fine or with both.

Obscene songs
294.  Whoever, to the annoyance of others—
(@) does any obscene act in any public place; or

(b) sings, recites or utters any obscene song, ballad or words in
or near any public place,

shall be punished with imprisonment for a term which may extend to
three months or with fine or with both.
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CHAPTER XV

OFFENCES RELATING TO RELIGION

Injuring or defiling a place of worship with intent to insult the
religion of any class

295. Whoever destroys, damages or defiles any place of worship, or
any object held sacred by any class of persons, with the intention of
thereby insulting the religion of any class of persons, or with the
knowledge that any class of persons is likely to consider such
destruction, damage or defilement as an insult to their religion, shall
be punished with imprisonment for a term which may extend to two
years or with fine or with both.

Disturbing a religious assembly

296. Whoever voluntarily causes disturbance to any assembly lawfully
engaged in the performance of religious worship or religious
ceremonies, shall be punished with imprisonment for a term which
may extend to one year or with fine or with both.

Trespassing on burial places, etc.

297.  Whoever, with the intention of wounding the feelings of any
person, or of insulting the religion of any person, or with the
knowledge that the feelings of any person are likely to be wounded, or
that the religion of any person is likely to be insulted thereby, commits
any trespass in any place of worship or on any place of sepulture or
any place set apart for the performance of funeral rites, or as a
depository for the remains of the dead or offers any indignity to any
human corpse or causes disturbance to any person assembled for the
performance of funeral ceremonies, shall be punished with
imprisonment for a term which may extend to one year or with fine or
with both.
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Uttering words, etc., with deliberate intent to wound the religious
feelings of any person

298. Whoever, with deliberate intention of wounding the religious
feelings of any person, utters any word or makes any sound in the
hearing of that person, or makes any gesture in the sight of that person,
or places any object in the sight of that person, shall be punished with
imprisonment for a term which may extend to one year or with fine or
with both.

Causing, etc., disharmony, disunity, or feelings of enmity, hatred
or ill will, or prejudicing, etc., the maintenance of harmony or
unity, on grounds of religion

298A. (1) Whoever by words, either spoken or written, or by signs,
or by visible representations, or by any act, activity or conduct, or by
organizing, promoting or arranging, or assisting in organizing,
promoting or arranging, any activity, or otherwise in any other
manner—

(@) causes, or attempts to cause, or is likely to cause
disharmony, disunity, or feelings of enmity, hatred or ill
will; or

(b) prejudices, or attempts to prejudice, or is likely to
prejudice, the maintenance of harmony or unity,

on grounds of religion, between persons or groups of persons
professing the same or different religions, shall be punished with
imprisonment for a term of not less than two years and not more than
five years.

(2) Sections 173aand 294 of the Criminal Procedure Code shall not
apply in respect of an offence under subsection (1).

(3) Where any person alleges or imputes in any manner specified in
subsection (1)—
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(@) that any other person, or any class, group or description of
persons, professing any particular religion—

(i) has ceased to profess that religion;

(i) should not be accepted, or cannot be accepted, as
professing that religion; or

(iii) does not believe, follow, profess, or belong to, that
religion; or

(b) that anything lawfully done by any religious official
appointed, or by any religious authority established,
constituted or appointed, by or under any written law, in the
exercise of any power, or in the discharge of any duty, or in
the performance of any function, of a religious character,
by virtue of being so appointed, established or constituted,
IS not acceptable to such person, or should not be accepted
by any other person or persons, or does not accord with or
fulfil the requirements of that religion, or is otherwise
wrong or improper,

he shall be presumed to have contravened the provisions of subsection
(1) by having acted in a manner likely to cause disharmony, disunity
or feelings of enmity, hatred or ill will, or likely to prejudice the
maintenance of harmony or unity, between persons or groups of
persons professing the religion referred to in the allegation or
imputation.

(4) (a) Where, on any ground of a religious character, any person
professing any particular religion uses for burial or cremation of any
human corpse a place other than one which is lawfully used for such
purpose by persons professing that religion, he shall be presumed to
have contravened the provisions of subsection (1) by having acted in a
manner likely to cause disharmony, disunity or feelings of enmity,
hatred or ill will, or likely to prejudice the maintenance of harmony or
unity, between persons or groups of persons professing that religion.

(b) Where any person, on any ground of a religious character,
counsels, advises, instigates, urges, pleads with, or appeals or



163 Penalv€otidlalaysia ACT 383

propagates to, or in any manner or by any means call upon, whether
directly or indirectly, any other person or persons professing any
particular religion—

(i) to use for burial or cremation of any human corpse a
place other than one which is lawfully used for such
purpose by persons professing that religion;

(if) not to use for burial or cremation of any human corpse
any place which is lawfully used for such purpose by
persons professing that religion; or

(iii) not to use for worship any place which is lawfully used
for such purpose by persons professing that religion,

he shall be presumed to have contravened the provisions of
subsection (1) by having acted in a manner likely to cause disharmony,
disunity or feelings of enmity, hatred or ill will, or likely to prejudice
the maintenance of harmony or unity, between persons or groups of
persons professing that religion or different religions.

(5) Where any person who is not a religious official appointed, or a
religious authority established, constituted or appointed, by or under
any written law purports to exercise any power, or to discharge any
duty, or to perform any function, of a religious character, being a
power, duty or function which can be lawfully exercised, discharged
or performed only by a religious official appointed, or a religious
authority established, constituted or appointed, by or under any written
law, he shall be presumed to have contravened the provisions of
subsection (1) by having acted in a manner likely to cause disharmony,
disunity or feelings of enmity, hatred or ill will, or likely to prejudice
the maintenance of harmony or unity, between persons or groups of
persons professing the same or different religions.

(6) The foregoing provisions of this section shall not apply to—

(@) anything done by any religious authority established,
constituted or appointed by or under any written law and
conferred by written law with power to give or issue any
ruling or decision on any matter pertaining to the religion
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in respect of which the authority is established, constituted
or appointed; or

(b) anything done by any person which is in pursuance of, or
which accords with, any ruling or decision given or issued
by such religious authority, whether or not such ruling or
decision is in writing, and if in writing, whether or not it is
published in the Gazette.

(7) Itshall not be a defence to any charge under this section to assert
that what the offender is charged with doing was done in any honest
belief in, or in any honest interpretation of, any precept, tenet or
teaching of any religion.

(8) If in any proceedings under this section any question arises with
regard to the interpretation of any aspect of, or any matter in relation
to, any religion, the Court shall accept the interpretation given by any
religious authority referred to in subsection (6), being a religious
authority in respect of that religion.

CHAPTER XVI
OFFENCES AFFECTING THE HUMAN BODY
Offences Affecting Life

Culpable homicide

299. Whoever causes death by doing an act with the intention of
causing death, or with the intention of causing such bodily injury as is
likely to cause death, or with the knowledge that he is likely by such
act to cause death, commits the offence of culpable homicide.

ILLUSTRATIONS

(@) A lays sticks and turf over a pit, with the intention of thereby causing death,
or with the knowledge that death is likely to be thereby caused. Z, believing
the ground to be firm, treads on it, falls in and is killed. A has committed
the offence of culpable homicide.
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(b) A knows Z to be behind a bush. B does not know it. A, intending to cause,
or knowing it to be likely to cause Z’s death, induces B to fire at the bush.
B fires and kills Z. Here B may be guilty of no offence, but A has committed
the offence of culpable homicide.

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is behind
a bush; A not knowing that he was there. Here, although A was doing an
unlawful act, he was not guilty of culpable homicide, as he did not intend to
kill B, or to cause death by doing an act that he knew was likely to cause
death.

Explanation 1—A person who causes bodily injury to another who is
labouring under a disorder, disease, or bodily infirmity, and thereby accelerates
the death of that other, shall be deemed to have caused his death.

Explanation 2—Where death is caused by bodily injury, the person who
causes such bodily injury shall be deemed to have caused the death, although by
resorting to proper remedies and skilful treatment the death might have been
prevented.

Explanation 3—The causing of the death of a child in the mother’s womb
is not homicide. But it may amount to culpable homicide to cause the death of a
living child, if any part of that child has been brought forth, though the child
may not have breathed or been completely born.

Murder

300. Except in the cases hereinafter excepted, culpable homicide is

murder—

@)

(b)

©)

(d)

if the act by which the death is caused is done with the
intention of causing death;

if it is done with the intention of causing such bodily injury
as the offender knows to be likely to cause the death of the
person to whom the harm is caused,;

if it is done with the intention of causing bodily injury to
any person, and the bodily injury intended to be inflicted is
sufficient in the ordinary course of nature to cause death; or

if the person committing the act knows that it is so
imminently dangerous that it must in all probability cause



166

@)
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©

(@)
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death, or such bodily injury as is likely to cause death, and
commits such act without any excuse for incurring the risk
of causing death, or such injury as aforesaid.

ILLUSTRATIONS

A shoots Z with the intention of killing him. Z dies in consequence. A
commits murder.

A, knowing that Z is labouring under such a disease that a blow is likely to
cause his death, strikes him with the intention of causing bodily injury. Z
dies in consequence of the blow. A is guilty of murder, although the blow
might not have been sufficient in the ordinary course of nature to cause the
death of a person in a sound state of health. But if A, not knowing that Z is
labouring under any disease, gives him such a blow as would not in the
ordinary course of nature kill a person in a sound state of health, here A,
although he may intend to cause bodily injury, is not guilty of murder, if he
did not intend to cause death, or such bodily injury as in the ordinary course
of nature would cause death.

A intentionally gives Z a sword-cut or club-wound sufficient to cause the
death of a man in the ordinary course of nature. Z dies in consequence. Here
Ais guilty of murder, although he may not have intended to cause Z’s death.

A, without any excuse, fires a loaded cannon into a crowd of persons and
kills one of them. A is guilty of murder, although he may not have had a
premeditated design to kill any particular individual.

Exception 1—Culpable homicide is not murder if the offender, whilst

deprived of the power of self control by grave and sudden provocation, causes
the death of the person who gave the provocation, or causes the death of any
other person by mistake or accident.

The above exception is subject to the following provisos:

(@) that the provocation is not sought or voluntarily provoked by the
offender as an excuse for Killing or doing harm to any person;

(b) that the provocation is not given by anything done in obedience to the
law, or by a public servant in the lawful exercise of the powers of such
public servant;

(c) that the provocation is not given by anything done in the lawful
exercise of the right of private defence.

Explanation—Whether the provocation was grave and sudden enough to

prevent the offence from amounting to murder, is a question of fact.
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ILLUSTRATIONS

A, under the influence of passion excited by a provocation given by Z,
intentionally kills Y, Z’s child. This is murder, inasmuch as the provocation
was not given by the child, and the death of the child was not caused by
accident or misfortune in doing an act caused by the provocation.

Y gives grave and sudden provocation to A. A, on this provocation, fires a
pistol at Y, neither intending nor knowing himself to be likely to kill Z, who
is near him, but out of sight. A kills Z. Here A has not committed murder,
but merely culpable homicide.

A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent
passion by the arrest, and Kills Z. This is murder, inasmuch as the
provocation was given by a thing done by a public servant in the exercise
of his powers.

A appears as a witness before Z, a Magistrate. Z says that he does not believe
a word of A’s deposition, and that A has perjured himself. A is moved to
sudden passion by these words, and Kills Z. This is murder.

A attempts to pull Z’s nose. Z, in the exercise of the right of private defence,
lays hold of A to prevent him from doing so. A is moved to sudden and
violent passion in consequence, and Kills Z. This is murder, in as much as
the provocation was given by a thing done in the exercise of the right of
private defence.

Z strikes B. B is by this provocation excited to violent rage. A, a bystander,
intending to take advantage of B’s rage, and to cause him to kill Z, puts a
knife into B’s hand for that purpose. B kills Z with the knife. Here B may
have committed only culpable homicide, but A is guilty of murder.

Exception 2—Culpable homicide is not murder if the offender, in the

exercise in good faith of the right of private defence of person or property,
exceeds the power given to him by law, and causes the death of the person
against whom he is exercising such right of defence, without premeditation and
without any intention of doing more harm than is necessary for the purpose of
such defence.

ILLUSTRATION

Z attempts to horsewhip A, not in such a manner as to cause grievous hurt

to A. A draws out a pistol. Z persists in the assault. A, believing in good faith
that he can by no other means prevent himself from being horsewhipped, shoots
Z dead. A has not committed murder, but only culpable homicide.
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Exception 3—Culpable homicide is not murder if the offender, being a
public servant, or aiding a public servant acting for the advancement of public
justice, exceeds the powers given to him by law, and causes death by doing an
act which he, in good faith, believes to be lawful and necessary for the due
discharge of his duty as such public servant, and without ill will towards the
person whose death is caused.

Exception 4—Culpable homicide is not murder if it is committed without
premeditation in a sudden fight in the heat of passion upon a sudden quarrel, and
without the offender having taken undue advantage or acted in a cruel or unusual
manner.

Explanation—It is immaterial in such cases which party offers the
provocation or commits the first assault.

Exception 5—Culpable homicide is not murder when the person whose
death is caused, being above the age of eighteen years, suffers death, or takes
the risk of death with his own consent.

ILLUSTRATION
A, by instigation, voluntarily causes Z, a person under eighteen years of

age, to commit suicide. Here, on account of Z’s youth, he was incapable of
giving consent to his own death. A has therefore abetted murder.

pable homicide by causing the death of a person other than the

person whose death was intended

301

. Ifaperson, by doing anything which he intends or knows to be

likely to cause death, commits culpable homicide by causing the death
of any person whose death he neither intends nor knows himself to be
likely to cause, the culpable homicide committed by the offender is of

the

description of which it would have been if he had caused the death

of the person whose death he intended or knew himself to be likely to
cause.

Punishment for murder

302.

Whoever commits murder shall be punished with death.
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303. (Thereisnos. 303).

Punishment for culpable homicide not amounting to murder

304. Whoever commits culpable homicide not amounting to murder
shall be punished—

(@) with imprisonment for a term which may extend to thirty
years, and shall also be liable to fine, if the act by which the
death is caused is done with the intention of causing death,
or of causing such bodily injury as is likely to cause death;
or

(b)  with imprisonment for a term which may extend to ten
years or with fine or with both, if the act is done with the
knowledge that it is likely to cause death, but without any
intention to cause death, or to cause such bodily injury as is
likely to cause death.

Causing death by negligence

304A. Whoever causes the death of any person, by doing any rash or
negligence act not amounting to culpable homicide, shall be punished
with imprisonment for a term which may extend to two years or with
fine or with both.

Abetment of suicide of child or insane person

305. If any person under eighteen years of age, any insane person,
any delirious person, any idiot, or any person in a state of intoxication,
commits suicide, whoever abets the commission of such suicide shall
be punished with death or imprisonment for a term which may extend
to twenty years, and shall also be liable to fine.

"NOTE-P reviously “twenty years” —see section 6 of the Penal Code (Amendment) Act 2003 [Act A1210].
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Abetment of suicide

306. If any person commits suicide, whoever abets the commission of
such suicide shall be punished with imprisonment for a term which
may extend to ten years, and shall also be liable to fine.

Attempt to murder

307. (1) Whoever does any act with such intention or knowledge
and under such circumstances, that if he by that act caused death he
would be guilty of murder, shall be punished with imprisonment for a
term which may extend to ten years, and shall also be liable to fine;
and if hurt is caused to any person by such act, the offender shall be
liable to imprisonment for a term which may extend to twenty years.

(2) When any person offending under this section is under sentence
of imprisonment for life or for a term of twenty years, he may, if hurt
is caused, be punished with death.

ILLUSTRATIONS

(@) A shoots at Z with intention to kill him, under such circumstances that, if
death ensued, A would be guilty of murder. A is liable to punishment under
this section.

(b) A, with the intention of causing the death of a child of tender years, exposes
it in a desert place. A has committed the offence defined by this section,
though the death of the child does not ensue.

(c) A, intending to murder Z, buys a gun and loads it. A has not yet committed
the offence. A fires the gun at Z. He has committed the offence defined in
this section; and if by such firing he wounds Z, he is liable to the punishment
by the latter part of this section.

(d) A, intending to murder Z by poison, purchases poison and mixes the same
with food which remains in A’s keeping; A has not yet committed the
offence defined in this section. A places the food on Z’s table or delivers it
to Z’s servants to place it on Z’s table. A has committed the offence defined
in this section.
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Attempt to commit culpable homicide

308. Whoever does any act with such intention or knowledge and
under such circumstances that if he by that act caused death he would
be guilty of culpable homicide not amounting to murder, shall be
punished with imprisonment for a term which may extend to three
years or with fine or with both; and if hurt is caused to any person by
such act, shall be punished with imprisonment for a term which may
extend to seven years or with fine or with both.

ILLUSTRATION

A, on grave and sudden provocation, fires a pistol at Z, under such
circumstances that if he thereby caused death he would be guilty of culpable
homicide not amounting to murder. A has committed the offence defined in this
section.

Attempt to commit suicide

309. Whoever attempts to commit suicide, and does any act towards
the commission of such offence, shall be punished with imprisonment
for a term which may extend to one year or with fine or with both.

Infanticide

309A. When any woman by any wilful act or omission causes the death
of her newly-born child, but at the time of the act or omission she had
not fully recovered from the effect of giving birth to such child, and by
reason thereof the balance of her mind was then disturbed, she shall,
notwithstanding that the circumstances were such that but for this
section the offence would have amounted to murder, be guilty of the
offence of infanticide.

Punishment for infanticide
3098. Whoever commits the offence of infanticide shall be punished

at the discretion of the Court, with imprisonment for a term which may
extend to  twenty years, and shall also be liable to fine.
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310-311. (There are no ss. 310-311).

Causing Miscarriage; Injuries to Unborn Children; Exposure
of Infants; and Concealment of Births

Causing miscarriage

312. Whoever voluntarily causes a woman with child to miscarry shall
be punished with imprisonment for a term which may extend to three
years or with fine or with both; and if the woman is quick with child,
shall be punished with imprisonment for a term which may extend to
seven years, and shall also be liable to fine.

Explanation—A woman who causes herself to miscarry is within the
meaning of this section.

Exception—This section does not extend to a medical practitioner registered
under the Medical Act 1971 [Act 50] who terminates the pregnancy of a woman
if such medical practitioner is of the opinion, formed in good faith, that the
continuance of the pregnancy would involve risk to the life of the pregnant
woman, or injury to the mental or physical health of the pregnant woman, greater
than if the pregnancy were terminated.

Causing miscarriage without woman’s consent

313.  Whoever commits the offence defined in section 312, without
the consent of the woman, whether the woman is quick with child or
not, shall be punished with imprisonment for a term which may extend
to twenty years, and shall also be liable to fine.

Death caused by act done with intent to cause miscarriage. If act
done without woman’s consent

314.  Whoever, with intent to cause the miscarriage of a woman with
child, does any act which causes the death of such woman, shall be
punished with imprisonment for a term which may extend to ten years,
and shall also be liable to fine; and if the act is done without the consent
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of the woman, shall be punished with imprisonment for a term which
may extend to twenty years.

Explanation—It is not essential to this offence that the offender should
know that the act is likely to cause death.

Act done with intent to prevent a child being born alive or to cause
it to die after birth

315. Whoever before the birth of any child does any act with the
intention of thereby preventing that child from being born alive, or
causing it to die after its birth, and does by such act prevent that child
from being born alive, or causes it to die after its birth, shall, if such
act is not caused in good faith for the purpose of saving the life of the
mother, be punished with imprisonment for a term which may extend
to ten years or with fine or with both.

Causing death of a quick unborn child by an act amounting to
culpable homicide

316. Whoever does any act under such circumstances that if he
thereby caused death he would be guilty of culpable homicide, and
does by such act cause the death of a quick unborn child, shall be
punished with imprisonment for a term which may extend to ten years,
and shall also be liable to fine.

ILLUSTRATION

A, knowing that he is likely to cause the death of a pregnant woman, does
an act which, if it caused the death of the woman, would amount to culpable
homicide. The woman is injured, but does not die; but the death of an unborn
quick child with which she is pregnant is thereby caused. A is guilty of the
offence defined in this section.
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Exposure and abandonment of a child under twelve years by
parent or person having care of it

317.  Whoever, being the father or mother of a child under the age of
twelve years, or having the care of such child, exposes or leaves such
child in any place with the intention of wholly abandoning such child,
shall be punished with imprisonment for a term which may extend to
seven years or with fine or with both.

Explanation—This section is not intended to prevent the trial of the offender
for murder or culpable homicide, as the case may be, if the child dies in
consequence of the exposure.

Concealment of birth by secret disposal of dead body
318.  Whoever by secretly burying or otherwise disposing of the
dead body of a child, whether such child dies before or after or during
its birth, intentionally conceals or endeavours to conceal the birth of
such child shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.
Hurt

Hurt
319.  Whoever causes bodily pain, disease or infirmity to any person
is said to cause hurt.
Grievous hurt
320.  The following kinds of hurt only are designated as “grievous”:

(@) emasculation;

(b) permanent privation of the sight of either eye;

(c) permanent privation of the hearing of either ear;
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(d) privation of any member or joint;

(e)  destruction or permanent impairing of the powers of any
member or joint;

()  permanent disfiguration of the head or face;
(g) fracture or dislocation of a bone;

(h) any hurt which endangers life, or which causes the sufferer
to be, during the space of ten days, in severe bodily pain, or
unable to follow his ordinary pursuits.

Voluntarily causing hurt

321. Whoever does any act with the intention of thereby causing
hurt to any person, or with the knowledge that he is likely thereby to
cause hurt to any person, and does thereby cause hurt to any person, is
said “voluntarily to cause hurt”.

Voluntarily causing grievous hurt

322. Whoever voluntarily causes hurt, if the hurt which he intends
to cause or knows himself to be likely to cause is grievous hurt, and if
the hurt which he causes is grievous hurt, is said “voluntarily to cause
grievous hurt”.

Explanation—A person is not said voluntarily to cause grievous hurt except
when he both causes grievous hurt and intends or knows himself to be likely to
cause grievous hurt. But he is said voluntarily to cause grievous hurt if, intending
or knowing himself to be likely to cause grievous hurt of one kind, he
actually causes grievous hurt of another kind.

ILLUSTRATION

A, intending or knowing himself to be likely permanently to disfigure Z’s
face, gives Z a blow which does not permanently disfigure Z’s face, but which
causes Z to suffer severe bodily pain for the space of ten days. A has voluntarily
caused grievous hurt.
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Punishment for voluntarily causing hurt

323. Whoever, except in the case provided for by section 334,
voluntarily causes hurt, shall be punished with imprisonment for a term
which may extend to one year or with fine which may extend to two
thousand ringgit or with both.

Voluntarily causing hurt by dangerous weapons or means

324.  Whoever, except in the case provided for by section 334,
voluntarily causes hurt by means of any instrument for shooting,
stabbing or cutting, or any instrument which, used as a weapon of
offence, is likely to cause death, or any scheduled weapon as specified
under the Corrosive and Explosive Substances and Offensive Weapons
Act 1958, or by means of fire or any heated substance, or by means of
any poison or any corrosive substance, or by means of any explosive
substance, or by means of any substance which it is deleterious to the
human body to inhale, to swallow, or to receive into the blood, or by
means of any animal, shall be punished with imprisonment for a term
which may extend to “ten years or with fine or with whipping or with
any two of such punishments.

Punishment for voluntarily causing grievous hurt

325. Whoever, except in the case provided by section 335, voluntarily
causes grievous hurt, shall be punished with imprisonment for a term
which may extend to seven years, and shall also be liable to fine.

Voluntarily causing grievous hurt by dangerous weapons or means

326. Whoever, except in the case provided by section 335, voluntarily
causes grievous hurt by means of any instrument for shooting, stabbing
or cutting, or any instrument which, used as a weapon of offence, is
likely to cause death, or any scheduled weapon as specified under the

“NOTE— Previously “three years” — see section 14 of Penal Code (Amendment) Act
2014 [Act 1471].
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Corrosive and Explosive Substances and Offensive Weapons Act
1958, or by means of fire or any heated substance, or by means of any
poison or any corrosive substance, or by means of any explosive
substance, or by means of any substance which it is deleterious to the
human body to inhale, to swallow, or to receive into the blood, or by
means of any animal, shall be punished with imprisonment for a term
which may extend to twenty years, and shall also be liable to fine or to
whipping.

Punishment for causing hurt by spouse

326A. Whoever, during the subsistence of a valid marriage, causes
hurt to his spouse and commits an offence under section 323, 324, 325,
326, 334 or 335 shall be punished with imprisonment for a term of
twice as long as the maximum term for which he would have been
liable on conviction for that offence under the relevant section.

Voluntarily causing hurt to extort property or to constrain to an
illegal act

327.  Whoever, voluntarily causes hurt for the purpose of extorting
from the sufferer, or from any person interested in the sufferer, any
property or valuable security, or of constraining the sufferer, or any
person interested in such sufferer, to do anything which is illegal, or
which may facilitate the commission of an offence, shall be punished
with imprisonment for a term which may extend to ten years, and shall
also be liable to fine or to whipping.

Causing hurt by means of poison, etc., with intent to commit an
offence

328. Whoever administers to, or causes to be taken by any person, any
poison or any stupefying, intoxicating, or unwholesome drug or other
thing, with intent to cause hurt to such person, or with intent to commit
or to facilitate the commission of an offence, or knowing it to be likely
that he will thereby cause hurt, shall be punished with imprisonment
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for a term which may extend to ten years, and shall also be liable to
fine.

Voluntarily causing grievous hurt to extort property, or to
constrain to an illegal act

329.  Whoever voluntarily causes grievous hurt for the purpose of
extorting from the sufferer, or from any person interested in the
sufferer, any property or valuable security, or of constraining the
sufferer, or any person interested in such sufferer, to do anything which
is illegal or which may facilitate the commission of an offence, shall
be punished with imprisonment for a term which may extend to twenty
years, and shall also be liable to fine or to whipping.

Voluntarily causing hurt to extort confession or to compel
restoration of property

330. Whoever voluntarily causes hurt for the purpose of extorting
from the sufferer, or from any person interested in the sufferer, any
confession or any information which may lead to the detection of an
offence or misconduct, or for the purpose of constraining the sufferer,
or any person interested in the sufferer, to restore or to cause the
restoration of any property or valuable security or to satisfy any claim
or demand, or to give information which may lead to the restoration of
any property or valuable security, shall be punished with imprisonment
for a term which may extend to seven years, and shall also be liable to
fine.

ILLUSTRATIONS

(@ A, a police officer, tortures Z in order to induce Z to confess that he
committed a crime. A is guilty of an offence under this section.

(b) A, apolice officer, tortures B to induce him to point out where certain stolen
property is deposited. A is guilty of an offence under this section.

(c) A, a revenue officer, tortures Z in order to compel him to confess to a
pretended offence against the excise laws. A is guilty of an offence under
this section.
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Voluntarily causing grievous hurt to extort confession or to compel
restoration of property

331.  Whoever voluntarily causes grievous hurt for the purpose of
extorting from the sufferer, or from any person interested in the
sufferer, any confession or any information which may lead to the
detection of an offence or misconduct, or for the purpose of
constraining the sufferer, or any person interested in the sufferer, to
restore or to cause the restoration of any property or valuable security,
or to satisfy any claim or demand, or to give information which may
lead to the restoration of any property or valuable security, shall be
punished with imprisonment for a term which may extend to ten years,
and shall also be liable to fine.

Voluntarily causing hurt to deter public servant from his duty

332.  Whoever voluntarily causes hurt to any person being a public
servant in the discharge of his duty as such public servant, or with
intent to prevent or deter that person or any other public servant from
discharging his duty as such public servant, or in consequence of
anything done or attempted to be done by that person in the lawful
discharge of his duty as such public servant, shall be punished with
imprisonment for a term which may extend to three years or with fine
or with both.

Voluntarily causing grievous hurt to deter public servant from his
duty

333.  Whoever voluntarily causes grievous hurt to any person being
a public servant in the discharge of his duty as such public servant, or
with intent to prevent or deter that person or any other public servant
from discharging his duty as such public servant, or in consequence of
anything done or attempted to be done by that person in the lawful
discharge of his duty as such public servant, shall be punished with
imprisonment for a term which may extend to ten years, and shall also
be liable to fine.
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Voluntarily causing hurt on provocation

334. Whoever voluntarily causes hurt on grave and sudden
provocation, if he neither intends nor knows himself to be likely to
cause hurt to any person other than the person who gave the
provocation, shall be punished with imprisonment for a term which
may extend to one month or with fine which may extend to one
thousand ringgit or with both.

Causing grievous hurt on provocation

335. Whoever voluntarily causes grievous hurt on grave and sudden
provocation, if he neither intends nor knows himself to be likely to
cause grievous hurt to any person other than the person who gave the
provocation, shall be punished with imprisonment for a term which
may extend to four years or with fine which may extend to four
thousand ringgit or with both.

Explanation— The last two sections are subject to the same provisos as
Exception 1 of section 300.

Punishment for act which endangers life or the personal safety of
others

336. Whoever does any act so rashly or negligently as to endanger
human life or the personal safety of others, shall be punished with
imprisonment for a term which may extend to three months or with
fine which may extend to five hundred ringgit or with both.

Causing hurt by an act which endangers life or the personal safety
of others

337.  Whoever causes hurt to any person by doing any act so rashly
or negligently as to endanger human life or the personal safety of
others, shall be punished with imprisonment for a term which may
extend to six months or with fine which may extend to one thousand
ringgit or with both.
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Causing grievous hurt by an act which endangers life or the
personal safety of others

338.  Whoever causes grievous hurt to any person by doing any act
so rashly or negligently as to endanger human life or the personal
safety of others, shall be punished with imprisonment for a term which
may extend to two years or with fine which may extend to two
thousand ringgit or with both.

Wrongful Restraints and Wrongful Confinement

Wrongful restraint

339.  Whoever voluntarily obstructs any person, so as to prevent that
person from proceeding in any direction in which that person has a
right to proceed, is said wrongfully to restrain that person.

Exception—The obstruction of a private way over land or water which a
person in good faith believes himself to have a lawful right to obstruct, is not an
offence within the meaning of this section.

ILLUSTRATION
A obstructs a path along which Z has a right to pass, A not believing in good

faith that he has a right to stop the path. Z is thereby prevented from passing. A
wrongfully restrains Z.

Wrongful confinement

340. Whoever wrongfully restrains any person in such a manner as to
prevent that person from proceeding beyond certain circumscribing
limits, is said “wrongfully to confine” that person.

ILLUSTRATIONS

(@) A causes Z to go within a walled space, and locks Z in. Z is thus prevented
from proceeding in any direction beyond the circumscribing line of wall. A
wrongfully confines Z.

(b) A places men with firearms at the outlets of a building and tells Z that they
will fire at Z if Z attempts to leave the building. A wrongfully confines Z.
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Punishment for wrongful restraint

341.  Whoever wrongfully restrains any person shall be punished
with imprisonment for a term which may extend to one month or with
fine which may extend to one thousand ringgit or with both.

Punishment for wrongful confinement

342.  Whoever wrongfully confines any person shall be punished
with imprisonment for a term which may extend to one year or with
fine which may extend to two thousand ringgit or with both.

Wrongful confinement for three or more days

343. Whoever wrongfully confines any person for three days or
more, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.

Wrongful confinement for ten or more days

344.  Whoever wrongfully confines any person for ten days or more,
shall be punished with imprisonment for a term which may extend to
three years, and shall also be liable to fine.

Wrongful confinement of person for whose liberation a writ has
been issued

345.  Whoever keeps any person in wrongful confinement, knowing
that a writ for the liberation of that person has been duly issued, shall
be punished with imprisonment for a term which may extend to two
years, in addition to any term of imprisonment to which he may be
liable under any  other  section of  this Code.
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Wrongful confinement in secret

346.  Whoever wrongfully confines any person in such a manner as
to indicate an intention that the confinement of such person may not
be known to any person interested in the person so confined, or to any
public servant, or that the place of such confinement may not be known
to or discovered by any such person or public servant as hereinbefore
mentioned, shall be punished with imprisonment for a term which may
extend to two years, in addition to any other punishment to which he
may be liable for such wrongful confinement.

Wrongful confinement for the purpose of extorting property or
constraining to an illegal act

347. Whoever wrongfully confines any person for the purpose of
extorting from the person confined, or from any person interested in
the person confined, any property or valuable security, or of
constraining the person confined, or any person interested in such
person, to do anything illegal or to give any information which may
facilitate the commission of an offence, shall be punished with
imprisonment for a term which may extend to three years, and shall
also be liable to fine.

Wrongful confinement for the purpose of extorting confession or
of compelling restoration of property

348.  Whoever wrongfully confines any person for the purpose of
extorting from the person confined, or from any person interested in
the person confined, any confession or any information which may
lead to the detection of an offence or misconduct; or for the purpose of
constraining the person confined, or any person interested in the person
confined, to restore, or to cause the restoration of any property or
valuable security, or to satisfy any claim or demand, or to give
information which may lead to the restoration of any property or
valuable security, shall be punished with imprisonment for a term
which may extend to three years, and shall also be liable to fine.
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Criminal Force and Assault

Force

349. A person is said to use force to another if he causes motion,
change of motion, or cessation of motion to that other, or if he causes
to any substance such motion, or change of motion, or cessation of
motion as brings that substance into contact with any part of that
other’s body, or with anything which that other is wearing or carrying,
or with anything so situated that such contact affects that other’s sense
of feeling:

Provided that the person causing the motion, or change of motion,
or cessation of motion, causes that motion, change of motion, or
cessation of motion in one of the three ways hereinafter described—

(@) by his own bodily power;

(b) by disposing any substance in such a manner that the
motion, or change or cessation of motion, takes place
without any further act on his part, or on the part of any
other person;

(¢) by inducing any animal to move, to change its motion, or
to cease to move.

Criminal force

350.  Whoever intentionally uses force to any person, without that
person’s consent, in order to cause the committing of any offence, or
intending by the use of such force illegally to cause, or knowing it to
be likely that by the use of such force he will illegally cause injury,
fear, or annoyance to the person to whom the force is used, is said to
use criminal force to that other.
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ILLUSTRATIONS

Z is sitting in a moored boat on a river. A unfastens the moorings, and thus
intentionally causes the boat to drift down the stream. Here A intentionally
causes motion to Z, and he does this by disposing substances in such a
manner that the motion is produced without any other act on any person’s
part. A has therefore intentionally used force to Z; and if he has done so
without Z’s consent, in order to the committing of any offence, or intending
or knowing it to be likely that this use of force will cause injury, fear or
annoyance to Z. A has used criminal force to Z.

Z is riding in a chariot. A lashes Z’s horses, and thereby causes them to
quicken their pace. Here A has caused change of motion to Z by inducing
the animals to change their motion. A has therefore used force to Z; and if A
has done this without Z’s consent, intending or knowing it to be likely that
he may thereby injure, frighten or annoy Z, A has committed criminal force
to Z.

Z isriding in a carriage. A, intending to rob Z, seizes the horse and stops the
carriage. Here A has caused cessation of motion to Z, and he has done this
by his own bodily power. A has therefore used force to Z; and as A has acted
thus intentionally without Z’s consent, in order to the commission of an
offence, A has used criminal force to Z.

A intentionally pushes against Z in the street. Here A has by his own bodily
power moved his own person so as to bring it into contact with Z. He has
therefore intentionally used force to Z, and if he has done so without
Z’s consent, intending or knowing it to be likely that he may thereby injure,
frighten or annoy Z, he has used criminal force to Z.

A throws a stone, intending or knowing it to be likely that the stone will be
thus brought into contact with Z, or with Z’s clothes, or with something
carried by Z, or that it will strike water and dash up the water against Z’s
clothes, or something carried by Z. Here if the throwing of the stone
produces the effect of causing any substance to come into contact with Z, or
Z’s clothes, A has used force to Z; and if he did so without Z’s consent,
intending thereby to injure, frighten or annoy Z, he has used criminal force
to Z.

A intentionally pulls up a woman’s veil. Here A intentionally uses force to
her; and if he does so without her consent, intending or knowing it to be
likely that he may thereby injure, frighten or annoy her, he has used criminal
force to her.

Z is bathing. A pours into the bath water which he knows to be boiling.
Here A intentionally by his own bodily power causes such motion in the
boiling water as brings that water into contact with Z, or with other water so
situated that such contact must affect Z’s sense of feeling; A has therefore
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intentionally used force to Z; and if he has done this without Z’s consent,
intending or knowing it to be likely that he may thereby cause injury, fear
or annoyance to Z, A has used criminal force.

(h) A incites a dog to spring upon Z, without Z’s consent. Here, if A intends to
cause injury, fear or annoyance to Z, he uses criminal force to Z.

() A, a head teacher, in the reasonable exercise of his discretion as head
teacher, canes B, one of his scholars. A does not use criminal force to B
because, although A intends to cause fear and annoyance, he does not use
force illegally.

Assault

351.  Whoever makes any gesture or any preparation, intending or
knowing it to be likely that such gesture or preparation will cause any
person present to apprehend that he who makes that gesture or
preparation is about to use criminal force to that person, is said to
commit an assault.

Explanation—Mere words do not amount to an assault. But the words
which a person uses may give to his gestures or preparation such a meaning as
may make those gestures or preparations amount to an assault.

ILLUSTRATIONS

(@) A shakes his fist at Z, intending or knowing it to be likely that he may
thereby cause Z to believe that A is about to strike Z. A has committed an
assault.

(b) A begins to unloose the muzzle of a ferocious dog, intending or
knowing it to be likely that he may thereby cause Z to believe that he is
about to cause the dog to attack Z. A has committed an assault upon Z.

(c) A takes up a stick, saying to Z, “I will give you a beating”. Here, though the
words used by A could in no case amount to an assault, and though the mere
gesture, unaccompanied by any other circumstances might not amount to an
assault, the gesture explained by the words may amount to an assault.
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Punishment for using criminal force otherwise than on grave
provocation

352. Whoever assaults or uses criminal force to any person otherwise
than on grave and sudden provocation given by that person, shall be
punished with imprisonment for a term which may extend to three
months or with fine which may extend to one thousand ringgit or with
both.

Explanation—Grave and sudden provocation will not mitigate the
punishment for an offence under this section, if the provocation is sought or
voluntarily provoked by the offender as an excuse for the offence;

if the provocation is given by anything done in obedience to the law or by a
public servant in the lawful exercise of the powers of such public servant; or

if the provocation is given by anything done in the lawful exercise of the
right of private defence.

Whether the provocation was grave and sudden enough to mitigate the
offence, is a question of fact.

Punishment for using criminal force by spouse

352A. Whoever, during the subsistence of a valid marriage, assaults
or uses criminal force on his spouse shall be punished with
imprisonment for a term which may extend to six months, or with fine
which may extend to two thousand ringgit, or with both.

Using criminal force to deter a public servant from discharge of
his duty

353. Whoever assaults or uses criminal force to any person being a
public servant in the execution of his duty as such public servant, or
with intent to prevent or deter that person from discharging his duty as
such public servant, or in consequence of anything done or attempted
to be done by such person in the lawful discharge of his duty as such
public servant, shall be punished with imprisonment for a term which
may extend to two years or with fine or with both.
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Assault or use of criminal force to a person with intent to outrage
modesty

354. Whoever assaults or uses criminal force to any person, intending
to outrage or knowing it to be likely that he will thereby outrage the
modesty of that person, shall be punished with imprisonment for a term
which may extend to ten years or with fine or with whipping or with
any two of such punishments.

Assault or criminal force with intent to dishonour a person,
otherwise than on grave provocation

355. Whoever assaults or uses criminal force to any person, intending
thereby to dishonour that person, otherwise than on grave and sudden
provocation given by that person, shall be punished with imprisonment
for a term which may extend to two years or with fine or with both.

Assault or criminal force in attempt to commit theft of property
carried by a person

356. Whoever assaults or uses criminal force to any person, in
attempting to commit theft on any property which that person is then
wearing or carrying, shall be punished with imprisonment for a term
which may extend to two years or with fine or with whipping or any
two of such punishments.

Assault or criminal force in attempt wrongfully to confine a person

357.  Whoever assaults or uses criminal force to any person, in
attempting wrongfully to confine that person, shall be punished with
imprisonment for a term which may extend to one year or with fine
which may extend to two thousand ringgit or with both.
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Assaulting or using criminal force on grave provocation

358.  Whoever assaults or uses criminal force to any person on grave
and sudden provocation given by that person, shall be punished with
imprisonment for a term which may extend to one month or with fine
which may extend to four hundred ringgit or with both.

Explanation—The last section is subject to the same explanation as section
352.

Kidnapping, Abduction, Slavery and Forced Labour
Kidnapping

359. Kidnapping is of two kinds: kidnapping from Malaysia and
kidnapping from lawful guardianship.

Kidnapping from Malaysia

360. Whoever conveys any person beyond the limits of Malaysia
without the consent of that person, or of some person legally
authorized to consent on behalf of that person, is said to kidnap that
person from Malaysia.

Kidnapping from lawful guardianship

361.  Whoever takes or entices any minor under fourteen years of age
if a male, or under sixteen years of age if a female, or any person of
unsound mind, out of the keeping of the lawful guardian of such minor
or person of unsound mind, without the consent of such guardian, is
said to kidnap such minor or person from lawful guardianship.

Explanation—The words “lawful guardian” in this section include any
person lawfully entrusted with the care or custody of such minor or other person.

Exception—This section does not extend to the act of any person who in
good faith believes himself to be the father of an illegitimate child or who in
good faith believes himself to be entitled to the lawful custody of such child,
unless such act is committed for an immoral or unlawful purpose.
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Abduction

362. Whoever by force compels or by any deceitful means induces
any person to go from any place, is said to abduct that person.

Punishment for kidnapping

363.  Whoever kidnaps any person from Malaysia or from lawful
guardianship, shall be punished with imprisonment for a term which
may extend to seven years, and shall also be liable to fine.

Kidnapping or abducting in order to murder

364. Whoever kidnaps or abducts any person in order that such
person may be murdered, or may be so disposed of as to be put in
danger of being murdered, shall be punished with death or
imprisonment for a term which may extend to “thirty years and shall,
if he is not sentenced to death, also be liable to whipping.

ILLUSTRATIONS

(@) A kidnaps Z from Malaysia intending or knowing it to be likely that Z may
be sacrificed to an idol. A has committed the offence defined in this section.

(b) A forcibly carries or entices B away from his home in order that B may be
murdered. A has committed the offence defined in this section.

Kidnapping or abducting with intent secretly and wrongfully to
confine a person

365.  Whoever kidnaps or abducts any person with intent to cause
that person to be secretly and wrongfully confined, shall be punished
with imprisonment for a term which may extend to seven years, and
shall also be liable to fine.

*NOTE—Previoust “twenty years”—see section 7 of the Penal Code (Amendment) Act 2003 [Act A1210].
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Kidnapping or abducting a woman to compel her marriage, etc.

366. Whoever kidnaps or abducts any woman with intent that she
may be compelled, or knowing it to be likely that she will be compelled
to marry any person against her will, or in order that she may be forced
or seduced to illicit intercourse, or to a life of prostitution, or knowing
it to be likely that she will be forced or seduced to illicit intercourse,
or to a life of prostitution, shall be punished with imprisonment for a
term which may extend to ten years, and shall also be liable to fine.

Kidnapping or abducting in order to subject a person to grievous
hurt, slavery, etc.

367. Whoever kidnaps or abducts any person in order that such
person may be subjected, or may be so disposed of as to be put in
danger of being subjected to grievous hurt or slavery, or to the
unnatural lust of any person, or knowing it to be likely that such person
will be so subjected or disposed of, shall be punished with
imprisonment for a term which may extend to ten years, and shall also
be liable to fine.

Wrongfully concealing or keeping in confinement a kidnapped
person

368.  Whoever, knowing that any person has been kidnapped or has
been abducted, wrongfully conceals or keeps such person in
confinement, shall be punished in the same manner as if he had
kidnapped or abducted such person with the same intention or
knowledge or for the same purpose as that with or for which he
conceals or detains such person in confinement.

Kidnapping or abducting child under ten years with intent to steal
movable property from the person of such child

369. Whoever kidnaps or abducts any child under the age of ten
years, with the intention of taking dishonestly any movable property
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from the person of such child, shall be punished with imprisonment for
a term which may extend to seven years, and shall also be liable to fine.

Buying or disposing of any person as a slave

370.  Whoever imports, exports, removes, buys, sells or disposes of
any person as a slave, or accepts, receives or detains against his will
any person as a slave, shall be punished with imprisonment for a term
which may extend to seven years, and shall also be liable to fine.

Habitual dealing in slaves

371. Whoever habitually imports, exports, removes, buys, sells,
traffics, or deals in slaves, shall be punished with imprisonment for a
term which may extend to twenty years, and shall also be liable to fine.

Exploiting any person for purposes of prostitution
372. (1) Whoever—

(@) sells, lets for hire or otherwise disposes of, or procures,
buys or hires or otherwise obtains possession of, any person
with such intention that the person is to be employed or
used for the purpose of prostitution or of having sexual
intercourse with any other person, either within or outside
Malaysia, or knowing or having reason to believe that the
person will be so employed or used;

(b) by or under any false pretence, false representation, or
fraudulent or deceitful means made or used, either within
or outside Malaysia, brings or assists in bringing into, or
takes out or assists in taking out of, Malaysia, any person
with such intention that the person is to be employed or
used for the purpose of prostitution or of having sexual
intercourse with any other person, either within or outside
Malaysia, or knowing or having reason to believe that the
person  will be so  employed or  used;
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receives or harbours any person—

(i) who has been sold, let for hire or otherwise disposed
of, or who has been procured, purchased, hired or
otherwise obtained possession of in the
circumstances as set out in paragraph (a); or

(i1) who has been brought into or taken out of Malaysia
in the circumstances as set out in paragraph (b),

knowing or having reason to believe that the person is to be
employed or used for the purpose of prostitution or of
having sexual intercourse with any other person, either
within or outside Malaysia, and with intent to aid such
purpose;

wrongfully restrains any person in any place with such
intention that the person will be used or employed for the
purpose of prostitution or of having sexual intercourse with
any other person;

by means of any advertisement or other notice published in
any manner or displayed in any place for prostitution
service or a service which a reasonable person would
understand it to be a prostitution service, offers any person
for the purpose of prostitution or seeks information for that
purpose or accepts such advertisement or notice for
publication or display;

acts as an intermediary on behalf of another or exercises
control or influence over the movements of another in such
a manner as to show that the person is aiding or abetting or
controlling the prostitution of that other,

shall be punished with imprisonment for a term which may extend to
fifteen years and with whipping, and shall also be liable to fine.

(2) For the purpose of paragraph (1)(d), it shall be presumed until
the contrary is proved that a person wrongfully restrains a person if

he—
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(@) withholds from that person wearing apparel or any other
property belonging to that person or wearing apparel
commonly or last used by that person;

(b) threatens that person to whom wearing apparel or any other
property has been let or hired out or supplied to with legal
proceedings if he takes away such wearing apparel or

property;

(c) threatens that person with legal proceedings for the
recovery of any debt or alleged debt or uses any other threat
whatsoever; or

(d) without any lawful authority, detains that person’s identity
card issued under the law relating to national registration or
that person’s passport.

(3) In this section and in sections 372a and 3728, “prostitution”
means the act of a person offering that person’s body for sexual
gratification for hire whether in money or in kind; and “prostitute”
shall be construed accordingly.

Persons living on or trading in prostitution

372A. (1) Whoever knowingly lives wholly or in part on the
earnings of the prostitution of another person shall be punished with
imprisonment for a term which may extend to fifteen years and with
whipping, and shall also be liable to fine.

(2) Where any person is proved to have exercised control, direction
or influence over the movements of a prostitute in such a manner as to
show that that person is aiding, abetting or compelling the prostitution
of the prostitute with any other person or generally that person shall,
in the absence of any proof to the contrary, be deemed to be knowingly
living on the earnings of prostitution.
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Soliciting for purpose of prostitution

3728. Whoever solicits or importunes for the purpose of prostitution or
any immoral purpose in any place shall be punished with imprisonment
for a term not exceeding one year or with fine or with both.

Suppression of brothels

373. (1) Whoever—

(@) keeps, manages or assists in the management of a brothel;

(b) being the owner of any place or the agent of such owner,
or being the occupier of any place, lets the place or any
part thereof with the knowledge that such place or part is
to be used as a brothel or permits such place or part to be
used as a brothel or is wilfully a party to the continued
use of such place or part as a brothel,

shall be punished with imprisonment which may extend to fifteen
years, and shall also be liable to fine.

(2) In this section, “brothel” means any place occupied or used by
any two or more persons whether at the same time or at different times
for purposes of prostitution.

373A. (Deleted by Act A1131).

Unlawful compulsory labour

374.  Whoever unlawfully compels any person to labour against the
will of that person, shall be punished with imprisonment for a term
which may extend to one year or with fine or with both.
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Hostage-Taking
Hostage-taking

374A. Whoever seizes or detains and threatens to kill, to injure or to
continue to detain another person (“the hostage”) to compel the
Government of Malaysia or the Government of any State in Malaysia,
any other government, or any international organization or any other
person or group of persons to do or refrain from doing any act as an
explicit or implicit condition for the release of the hostage shall be
punished—

(@) if the act results in death, with death; and

(b) in any other case, with imprisonment for a term of not less
than seven years but not exceeding thirty years, and shall
also be liable to fine.

Rape
Rape

375. A man is said to commit “rape” who, except in the case
hereinafter excepted, has sexual intercourse with a woman under
circumstances falling under any of the following descriptions:

(@) against her will;
(b) without her consent;

(c) with her consent, when her consent has been obtained by
putting her in fear of death or hurt to herself or any other
person, or obtained under a misconception of fact and the
man knows or has reason to believe that the consent was
given in consequence of such misconception;

(d)  with her consent, when the man knows that he is not her
husband, and her consent is given because she believes that
he is another man to whom she is or believes herself to be
lawfully married or to whom she would consent;
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(e) with her consent, when, at the time of giving such consent,
she is unable to understand the nature and consequences of
that to which she gives consent;

(f)  with her consent, when the consent is obtained by using his
position of authority over her or because of professional
relationship or other relationship of trust in relation to her;

(9) with or without her consent, when she is under sixteen years
of age.

Explanation—Penetration is sufficient to constitute the sexual intercourse
necessary to the offence of rape.

Exception—Sexual intercourse by a man with his own wife by a marriage
which is valid under any written law for the time being in force, or is
recognized in Malaysia as valid, is not rape.

Explanation 1—A woman—

(@  living separately from her husband under a decree of judicial
separation or a decree nisi not made absolute; or

(b)  who has obtained an injunction restraining her husband from having
sexual intercourse with her,

shall be deemed not to be his wife for the purposes of this section.
Explanation 2—A Muslim woman living separately from her husband during

the period of ‘iddah, which shall be calculated in accordance with Hukum
Syara’, shall be deemed not to be his wife for the purposes of this section.

Husband causing hurt in order to have sexual intercourse

375A. Any man who during the subsistence of a valid marriage causes
hurt or fear of death or hurt to his wife or any other person in order to
have sexual intercourse with his wife shall be punished with
imprisonment for a term which may extend to five years.
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Gang rape

375B.  Whoever commits gang rape shall be punished with
imprisonment for a term of not less than ten years and not more than
thirty years.

Explanation — Where a woman is raped by one or more in a group of
persons acting in furtherance of their common intention, each of the persons
shall be deemed to have committed gang rape within the meaning of this section.

Punishment for rape

376. (1) Subject to subsections (2), (3) and (4), whoever commits
rape shall be punished with “imprisonment for a term which may
extend to twenty years, and shall also be liable to whipping.

(2) Whoever commits rape on a woman under any of the following
circumstances:

(@ at the time of, or immediately before or after the
commission of the offence, causes hurt to her or to any
other person

(b) at the time of, or immediately before or after the
commission of the offence, puts her in fear of death or hurt
to herself or any other person;

(c) the offence was committed in the company of or in the
presence of any other person;

(d) without her consent, when she is under sixteen years of age;

(e) with or without her consent, when she is under twelve years
of age;

*NOTE—Previoust “imprisonment for a term of not less than five years and not more than twenty years,
and shall also be liable to whipping”—see section 9 of the Penal Code (Amendment) Act 2003 [Act A1210].
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(f)  with her consent, when the consent is obtained by using his
position of authority over her or because of professional
relationship or other relationship of trust in relation to her;

(g) atthe time of the offence the woman was pregnant;

(h)  when by reason or on occasion of the rape, the woman
becomes insane;

(i) when he knows that he is afflicted with the Human
Immuno-Deficiency Virus (HIV)/Acquired Immune
Deficiency Syndrome (AIDS) or any other sexually
transmissible disease and the virus or disease is or may be
transmitted to the woman;

() when by reason or on occasion of the rape, the woman
commits suicide; or

(k)  when he knew of the mental disability, emotional disorder
or physical handicap of the woman at the time of the
commission of the crime,

shall be punished with imprisonment for a term of not less than “ten
years and not more than thirty years and shall also be liable to
whipping.

(3) Whoever commits rape on a woman whose relationship to him
is such that he is not permitted under the law, religion, custom or usage,
to marry her, shall be punished with imprisonment for a term of not
less than eight years and not more than thirty years, and shall also be
punished with hipping of not less than ten strokes.

(4) Whoever whilst committing or attempting to commit rape
causes the death of the woman on whom the rape is committed or
attempted shall be punished with death or imprisonment for a term of
not less than fifteen years and not more than thirty years, and shall also

*NOTE—Previoust “five years”—see section 19 of Penal Code (Amendment) Act
2014 [Act 1471].
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be punished with whipping of not less than ten strokes.

Incest

Incest

376A. A person is said to commit incest if he or she has sexual
intercourse with another person whose relationship to him or her is
such that he or she is not permitted, under the law, religion, custom or
usage applicable to him or her, to marry that other person.

Punishment for incest

3768. (1) Whoever commits incest shall be punished with
imprisonment for a term of “not less than ten years and not more than
thirty years, and shall also be liable to whipping.

(2) It shall be a defence to a charge against a person under this
section if it is proved—

(@) that he or she did not know that the person with whom he
or she had sexual intercourse was a person whose
relationship to him or her was such that he or she was not
permitted under the law, religion, custom or usage
applicable to him or her to marry that person; or

(b) that the act of sexual intercourse was done without his or
her consent.

Explanation—A person who is under sixteen years of age, if female, or
under thirteen years of age, if male, shall be deemed to be incapable of giving
consent.

*NOTE—Previoust “not less than six years and not more than twenty years”—see
section 20 of Penal Code (Amendment) Act 2014 [Act 1471].
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Unnatural Offences

Buggery with an animal

377.  Whoever voluntarily has carnal intercourse with an animal
shall be punished with imprisonment for a term which may extend to
twenty years, and shall also be liable to fine or to whipping.

Explanation—Penetration is sufficient to constitute the carnal intercourse
necessary to the offence described in this section.

Carnal intercourse against the order of nature

377A.  Any person who has sexual connection with another person by
the introduction of the penis into the anus or mouth of the other person
is said to commit carnal intercourse against the order of nature.

Explanation—Penetration is sufficient to constitute the sexual connection
necessary to the offence described in this section.

Punishment for committing carnal intercourse against the order
of nature

3778. Whoever voluntarily commits carnal intercourse against the
order of nature shall be punished with imprisonment for a term which
may extend to twenty years, and shall also be liable to whipping.

Committing carnal intercourse against the order of nature without
consent, etc.

377c.  Whoever voluntarily commits carnal intercourse against the
order of nature on another person without the consent, or against the
will, of the other person, or by putting the other person in fear of death
or hurt to the person or any other person, shall be punished with
imprisonment for a term of not less than five years and not more than
twenty years, and shall also be liable to whipping.
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Sexual connection by object

377cA. Any person who has sexual connection with another person by
the introduction of any object into the vagina or anus of the other
person without the other person’s consent shall be punished with
imprisonment for a term “of not less than five years and not more than
thirty years, and shall also be liable to whipping.

Exception—This section does not extend to where the introduction of any
object into the vagina or anus of any person is carried out for medical or law
enforcement purposes.

Outrages on decency

377p.  Any person who, in public or private, commits, or abets the
commission of, or procures or attempts to procure the commission by any
person of, any act of gross indecency with another person, shall be
punished with imprisonment for a term which may extend to two years.

Inciting a child to an act of gross indecency

377e. Any person who incites a child under the age of fourteen years
to any act of gross indecency with him or another person shall be
punished with imprisonment for a term ~of not less than three years
and not more than fifteen years, and shall also be liable to whipping.

*NOTE—Previoust “which may extend to twenty years”—see section 21 of Penal
Code (Amendment) Act 2014 [Act 1471].

**NOTE—Previoust “which may extend to five years”—see section 22 of Penal
Code (Amendment) Act 2014 [Act 1471].
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ChapTer XVII OFFENCES
AGAINST PROPERTY
Theft
Theft
378. Whoever, intending to take dishonestly any movable property out
of the possession of any person without that person’s consent, moves

that property in order to such taking, is said to commit theft.

Explanation 1—A thing so long as it is attached to the earth, not being
movable property, is not the subject of theft; but it becomes capable of being the
subject of theft as soon as it is severed from the earth.

Explanation 2—A moving, effected by the same act which effects the
severance, may be a theft.

Explanation 3—A person is said to cause a thing to move by removing an
obstacle which prevented it from moving, or by separating it from any other
thing, as well as by actually moving it.

Explanation 4—A person, who by any means causes an animal to move, is
said to move that animal, and to move everything which in consequence of the
motion so caused is moved by that animal.

Explanation 5—The consent mentioned in the definition may be express or
implied, and may be given either by the person in possession, or by any person
having for that purpose authority either express or implied.

ILLUSTRATIONS

(@) A cuts down a tree on Z’s ground, with the intention of dishonestly taking
the tree out of Z’s possession without Z’s consent. Here, as soon as A has
severed the tree in order to such taking, he has committed theft.

(b) A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow it.
Here, if A’s intention be dishonestly to take the dog out of Z’s possession
without Z’s consent, A has committed theft as soon as Z’s dog has begun to
follow A.

(c) A meets a bullock carrying a box of treasure. He drives the bullock in a
certain direction, in order that he may dishonestly take the treasure. As soon
as the bullock begins to move, A has committed theft of the treasure.
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A, being Z’s servant and entrusted by Z with the care of Z’s plate,
dishonestly runs away with the plate without Z’s consent. A has committed
theft.

Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, till
Z shall return. A carries the plate to a goldsmith and sells it. Here the plate
was not in Z’s possession. It could not, therefore, be taken out of Z’s
possession, and A has not committed theft, though he may have committed
criminal breach of trust.

A finds a ring belonging to Z on a table in the house which he occupies.
Here the ring is in Z’s possession, and if A dishonestly removes it, A
commits theft.

A finds a ring lying on the high road, not in the possession of any person. A
by taking it commits no theft, though he may commit criminal
misappropriation of property.

(h) A sees a ring belonging to Z lying on a table in Z’s house. Not venturing to

misappropriate the ring immediately for fear of search and detection, A
hides the ring in a place where it is highly improbable that it will ever be
found by Z, with the intention of taking the ring from the hiding place and
selling it when the loss is forgotten. Here A, at the time of first moving the
ring, commits theft.

(i) A delivers his watch to Z, a jeweller, to be regulated. Z carries it to his shop.

0)

()

V)

A, not owing to the jeweller any debt for which the jeweller might lawfully
detain the watch as a security, enters the shop openly, take his watch by
force out of Z’s hand, and carries it away. Here A, though he may have
committed criminal trespass and assault, has not committed theft, inasmuch
as what he did was not done dishonestly.

If A owes money to Z for repairing the watch, and if Z retains the watch
lawfully as a security for the debt, and A takes the watch out of Z’s
possession, with the intention of depriving Z of the property as a security
for his debt, he commits theft, inasmuch as he takes it dishonestly.

Again, if A having pawned his watch to Z, takes it out of Z’s possession
without Z’s consent, not having paid what he borrowed on the watch, he
commits theft, though the watch is his own property, inasmuch as he takes
it dishonestly.

A takes an article belonging to Z out of Z’s possession, without Z’s consent,
with the intention of keeping it until he obtains money from Z as a
reward for its restoration. Here A takes dishonestly; A has therefore
committed theft.
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(m) A, being on friendly terms with Z, goes into Z’s library in Z’s absence and
takes away a book, without Z’s express consent, for the purpose merely of
reading it, and with the intention of returning it. Here, it is probable
that A may have conceived that he had Z’s implied consent to use Z’s book.
If this was A’s impression, A has not committed theft.

(n) A asks charity from Z’s wife. She gives A money, food and clothes, which
A, knows to belong to Z, her husband. Here it is probable that A may
conceive that Z’s wife is authorized to give away alms. If this was A’s
impression, A has not committed theft.

(0) Aisthe paramour of Z’s wife. She gives A valuable property, which A knows
to belong to her hushand Z, and to be such property as she has no authority
from Z to give. If A takes the property dishonestly, he commits theft.

(p) A in good faith, believing property belonging to Z to be A’s own property,
takes that property out of B’s possession. Here, as A does not take
dishonestly, he does not commit theft.

Punishment for theft

379. Whoever commits theft shall be punished with imprisonment for
a term which may extend to seven years or with fine or with both, and
for a second or subsequent offence shall be punished with
imprisonment and shall also be liable to fine or to whipping.

Punishment for theft of a motor vehicle

379A. (1)  Whoever commits theft of a motor vehicle or any
component part of a motor vehicle shall be punished with
imprisonment for a term of not less than one year and not more than
seven years, and shall also be liable to fine.

(2) In this section—

“component part”, in relation to a motor vehicle, includes any tyre,
accessory or equipment;

“motor vehicle” means a mechanically propelled vehicle intended
or adapted for use on roads, and includes a trailer drawn by a motor
vehicle.
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Theft in dwelling house, etc.

380. Whoever commits theft in any building, tent, or vessel, which
building, tent, or vessel is used as a human dwelling, or for the custody
of property, shall be punished with imprisonment for a term which may
extend to ten years, and shall also be liable to fine, and for a second or
subsequent offence, shall be punished with imprisonment and shall
also be liable to fine or to whipping.

Theft by clerk or servant of property in possession of master

381. Whoever, being a clerk or servant, or being employed in the
capacity of a clerk or servant, commits theft in respect of any property
in the possession of his master or employer, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Theft after preparation made for causing death or hurt in order to
commit theft

382. Whoever commits theft, having made preparation for causing
death or hurt or restraint, or fear of death or of hurt or of restraint, to
any person in order to commit such theft, or in order to effect his escape
after committing such theft, or in order to retain property taken by such
theft, shall be punished with imprisonment for a term which may
extend to ten years, and shall also be liable to fine or to whipping.

ILLUSTRATIONS

(@) A commits theft of property in Z’s possession; and, while committing this
theft, he has a loaded pistol under his garment, having provided this
pistol for the purpose of hurting Z in case Z should resist. A has committed
the offence defined in this section.

(b) A picks Z’s pocket, having posted several of his companions near him,
in order that they may restrain Z, if Z should perceive what is passing and
should resist, or should attempt to apprehend A. A has committed the offence
defined in this section.
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Persons convicted of an offence against section 379, 380 or 382
committing subsequent offence against such sections

382A. Whoever, having been convicted of an offence under section
379, 380 or 382 subsequently commits an offence under any other of
the said three sections, shall be deemed to have committed a second
offence under the section under which he has been subsequently
convicted.

Extortion

Extortion

383.  Whoever intentionally puts any person in fear of any injury to
that person or to any other, and thereby dishonestly induces the person
so put in fear to deliver to any person any property or valuable security,
or anything signed or sealed which may be converted into a valuable
security, commits “extortion”.

ILLUSTRATIONS

(@) A threatens to publish a defamatory libel concerning Z, unless Z gives him
money. He thus induces Z to give him money. A has committed extortion.

(b) A threatens Z that he will keep Z’s child in wrongful confinement, unless Z
will sign and deliver to A a promissory note binding Z to pay certain moneys
to A. Z signs and delivers the note. A has committed extortion.

(c) A threatens to send men to plough up Z’s field, unless Z will sign and deliver
to B a bond, binding Z under a penalty to deliver certain produce to B, and
thereby induces Z to sign and deliver the bond. A has committed extortion.

(d) A, by putting Z in fear of grievous hurt, dishonestly induces Z to sign or affix
his seal to a blank paper and deliver it to A. Z signs and delivers the paper
to A. Here, as the paper so signed may be converted into a valuable security,
A has committed extortion.
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Punishment for extortion

384. Whoever commits extortion shall be punished with imprisonment
for a term which may extend to ten years or with fine or with whipping
or with any two of such punishments.

Putting person in fear of injury in order to commit extortion

385.  Whoever, in order to commit extortion, puts any person in fear,
or attempts to put any person in fear of any injury, shall be punished
with imprisonment for a term which may extend to seven years or with
fine or with whipping or with any two of such punishments.

Extortion by putting a person in fear of death or grievous hurt

386. Whoever commits extortion by putting any person in fear of death
or of grievous hurt to that person or to any other, shall be punished
with imprisonment for a term which may extend to fourteen years, and
shall also be liable to fine or to whipping.

Putting person in fear of death or of grievous hurt in order to
commit extortion

387.  Whoever, in order to commit extortion, puts or attempts to put
any person in fear of death or of grievous hurt to that person or to any
other, shall be punished with imprisonment for a term which may
extend to ten years, and shall also be liable to fine or to whipping.

Extortion by threat of accusation of an offence punishable with
death, or imprisonment, etc.

388. Whoever commits extortion, by putting any person in fear of
an accusation against that person or any other, of having committed,
or attempted to commit, any offence punishable with death, or with
imprisonment for a term which may extend to twenty years, or with
imprisonment for a term which may extend to ten years, or of having
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attempted to induce any other person to commit such offence, shall be
punished with imprisonment for a term which may extend to ten years,
and shall also be liable to fine or to whipping; and if the offence is one
punishable under sections 377, 3778 and 377c, may be punished with
imprisonment for a term which may extend to twenty years.

Putting person in fear of accusation of offence, in order to commit
extortion

389. Whoever, in order to commit extortion puts or attempts to put
any person in fear of an accusation against that person or any other, of
having committed, or attempted to commit, an offence punishable
with death, or with imprisonment for a term which may extend to
twenty years, or with imprisonment for a term which may extend to ten
years, shall be punished with imprisonment for a term which may
extend to ten years, and shall also be liable to fine or to whipping; and
if the offence is punishable under sections 377, 3778 and 377c, may be
punished with imprisonment for a term which may extend to twenty
years.

Robbery and Gang-Robbery

Robbery
390. (1) Inall robbery there is either theft or extortion.

(2) Theftis “robbery”, if, in order to commit theft, or in committing
the theft, or in carrying away or attempting to carry away property
obtained by the theft, the offender, for that end, voluntarily causes or
attempts to cause to any person death, or hurt, or wrongful restraint, or
fear of instant death, or of instant hurt, or of instant wrongful restraint.

(3) Extortion is “robbery”, if the offender, at the time of committing
the extortion, is in the presence of the person put in fear and commits
the extortion by putting that person in fear of instant death, of instant
hurt, or of instant wrongful restraint to that person or to some other
person, and, by so putting in fear, induces the person so put in fear then
and there to deliver up the thing extorted.
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Explanation—The offender is said to be present if he is sufficiently near to
put the other person in fear of instant death, of instant hurt, or of instant wrongful
restraint.

ILLUSTRATIONS

(@ A holds Z down, and fraudulently takes Z’s money and jewels from
Z’s clothes, without Z’s consent. Here A has committed theft, and, in order
to commit that theft, has voluntarily caused wrongful restraint to Z. A has
therefore committed robbery.

(b) A meets Z on the high road, shows a pistol, and demands Z’s purse. Z, in
consequence surrenders his purse. Here A has extorted the purse from Z by
putting him in fear of instant hurt, and being at the time of committing the
extortion in his presence, A has therefore committed robbery.

(c) A meets Z and Z’s child on the high road. A takes the child, and threatens to
fling it down a precipice, unless Z delivers his purse. Z, in consequence,
delivers his purse. Here A has extorted the purse from Z, by causing Z to be
in fear of instant hurt to the child, who is there present. A has therefore
committed robbery on Z.

(d) A obtains property from Z by saying—“Your child is in the hands of my
gang, and will be put to death unless you send us one thousand ringgit”.
This is extortion, and punishable as such; but it is not robbery, unless Z is
put in fear of the instant death of his child.

(e) Z is walking along a road. A on a motorcycle snatches Z’s handbag and in
the process causes hurtto Z. A rides away with Z’s handbag. A has therefore
committed robbery.

Gang-robbery

391. When two or more persons conjointly commit or attempt to
commit a robbery, or where the whole number of persons conjointly
committing or attempting to commit a robbery, and of persons present
and aiding such commission or attempt, amount to two or more, every
person so committing, attempting, or aiding, is said to commit “gang-
robbery”.
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Punishment for robbery

392. Whoever commits robbery shall be punished with imprisonment
for a term which may extend to “fourteen years, and he shall also be
liable to fine or to whipping.

Attempt to commit robbery

393. Whoever attempts to commit robbery shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Voluntarily causing hurt in committing robbery

394. If any person, in committing or in attempting to commit robbery,
voluntarily causes hurt, such person, and any other person jointly
concerned in committing or attempting to commit such robbery, shall
be punished with imprisonment for a term which may extend to twenty
years, and shall also be liable to fine or to whipping.

Punishment for gang-robbery

395. Whoever commits gang-robbery shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to whipping.

Gang-robbery with murder

396. If any one of two or more persons, who are conjointly

committing gang-robbery, commits murder in so committing
gang-robbery, every one of those persons shall be punished with death

"NOTE—-Previously “ten years and shall also be liable to fine; and if the robbery be committed
between sunset and sunrise the imprisonment may be extended to”—see section 11 of the Penal
Code (Amendment) Act 2006 [ Act A1273].
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or imprisonment for a term which may extend to “thirty years, and,
where the punishment is not death, shall also be liable to whipping.

Robbery when armed or with attempt to cause death or grievous
hurt

397. If at the time of committing or attempting to commit robbery,
the offender is armed with or uses any deadly weapon, or causes
grievous hurt to any person, or attempts to cause death or grievous hurt
to any person, such offender shall be liable to be whipped, in addition
to any other punishment to which he may be liable under any other
section of this Code.

398. (Deleted by F.M.S. En. 30 of 1938).

Making preparation to commit gang-robbery

399.  Whoever makes any preparation for committing gang-robbery,
shall be punished with imprisonment for a term which may extend to
ten years, and shall also be liable to whipping.

Punishment for belonging to gang of robbers

400. Whoever shall belong to a gang of persons associated for the
purpose of habitually committing gang-robbery, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to whipping.

Punishment for belonging to wandering gang of thieves

401. Whoever shall belong to any wandering or other gang of
persons associated for the purpose of habitually committing theft or
robbery, and not being gang-robbers, shall be punished with

"NOTE— Previously “twenty years”—see section 10 of the Penal Code (Amendment) Act 2003
[Act A1210].
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imprisonment for a term which may extend to seven years, and shall
also be liable to fine or to whipping.

Assembling for purpose of committing gang-robbery

402.  Whoever shall be one of two or more persons assembled for the
purpose of committing gang-robbery, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine or to whipping.

Criminal Misappropriation of Property
Definition of “agent”, “company”, “director” and “officer”

402A. For the purposes of sections 403, 404, 405, 406, 407,408, 409,
409a, 4098, 415, 416, 417, 418, 419 and 420 of this Chapter, unless
the contrary appears from the context:

“agent” includes any corporation or other person acting or having
been acting or desirous or intending to act for or on behalf of any
company or other person whether as agent, partner, co-owner, clerk,
servant, employee, banker, broker, auctioneer, architect, clerk of
works, engineer, advocate and solicitor, accountant, auditor, surveyor,
buyer, salesman, trustee executor, administrator, liquidator, trustee
within the meaning of any Act relating to trusteeship or bankruptcy,
receiver, director, manager or other officer of any company, club,
partnership or association or in any other capacity either alone or
jointly with any other person and whether in his own name or in the
name of his principal or not;

“company” means a company incorporated under any relevant law
for the time being in force or pursuant to any corresponding previous
enactment and includes any statutory corporations;

“director” includes any person occupying the position of director of
a company, by whatever name called, and includes a person who acts
or issues directions or instructions in a manner in which directors of a
company are accustomed to issue or act, and includes an alternate or
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substitute director, notwithstanding any defect in the appointment or
qualification of such person;

“officer” in relation to a company includes—
(@) anydirector, secretary or employee of the company;

(b) areceiver and manager of any part of the undertaking of the
company appointed under a power contained in any
instrument; and

(¢) any liquidator of a company appointed in a voluntary
winding up, but does not include—

(i) any receiver who is not also a manager;

(if) any receiver and manager appointed by the Court;
or

(i) any liquidator appointed by the Court or by the
creditors.

Dishonest misappropriation of property

403.  Whoever dishonestly misappropriates, or converts to his own
use, or causes any other person to dispose of, any property, shall be
punished with imprisonment for a term which shall not be less than six
months and not more than five years and with whipping and shall also
be liable to fine.

ILLUSTRATIONS

(@) A takes property belonging to Z out of Z’s possession, in good faith,
believing, at the time when he takes it, that the property belongs to himself.
A is not guilty of theft; but if A, after discovering his mistake, dishonestly
appropriates the property to his own use, he is guilty of an offence under
this section.

(b) A, being on friendly terms with Z, goes into Z’s house in Z’s absence
and takes away a book without Z’s express consent. Here, if A was under
the impression that he had Z’s implied consent to take the book for the



215

Penalv€otidlalaysia ACT 215

purpose of reading it, A has not committed theft. But if A afterwards sells
the book for his own benefit, he is guilty of an offence under this section.

(c) A and B being joint owners of a horse, A takes the horse out of B’s
possession, intending to use it. Here, as A has a right to use the horse,
he does not dishonestly misappropriate it. But if A sells the horse and
appropriates the whole proceeds to his own use, he is guilty of an offence
under this section.

Explanation 1—A dishonest misappropriation for a time only is a
misappropriation within the meaning of this section.

ILLUSTRATION

A finds a Government promissory note belonging to Z, bearing a blank
endorsement. A, knowing that the note belongs to Z, pledges it with a banker as
a security for a loan, intending at a future time to restore it to Z. A has committed
an offence under this section.

Explanation 2—A person who finds property not in the possession of any
other person, and takes such property for the purpose of protecting it for, or of
restoring it to the owner, does not take or misappropriate it dishonestly, and is
not guilty of an offence; but he is guilty of the offence above defined, if he
appropriates it to his own use, when he knows or has the means of
discovering the owner, or before he has used reasonable means to discover and
give notice to the owner, and has kept the property a reasonable time to enable
the owner to claim it.

What are reasonable means, or what is a reasonable time in such a case, is
a question of fact.

It is not necessary that the finder should know who is the owner of
the property, or that any particular person is the owner of it; it is sufficient if, at
the time of appropriating it, he does not believe it to be his own property, or in
good faith believes that the real owner cannot be found.

ILLUSTRATIONS

(@ A finds a ringgit on the high road, not knowing to whom the ringgit
belongs. A picks up the ringgit. Here A has not committed the offence
defined in this section.

(b) A finds a letter on the high road, containing a bank note. From the direction
and contents of the letter he learns to whom the note belongs. He
appropriates the note. He is guilty of an offence under this section.
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(c) A finds a cheque payable to bearer. He can form no conjecture as to the
person who has lost the cheque. But the name of the person who has drawn
the cheque appears. A knows that this person can direct him to the person in
whose favour the cheque was drawn. A appropriates the cheque without
attempting to discover the owner. He is guilty of an offence under this
section.

(d) A sees Z drop his purse with money in it. A picks up the purse with the
intention of restoring it to Z, but afterwards appropriates it to his own use.
A has committed an offence under this section.

(e) A finds a purse with money, not knowing to whom it belongs; he afterwards
discovers that it belongs to Z, and appropriates it to his own use. A is guilty
of an offence under this section.

(f) A finds a valuable ring, not knowing to whom it belongs. A sells it
immediately without attempting to discover the owner. A is guilty of an
offence under this section.

Dishonest misappropriation of property possessed by a deceased
person at time of his death

404.  Whoever dishonestly misappropriates, or converts to his own
use or causes any other person to dispose of property, knowing that
such property was in the possession of a deceased person at the time
of that person’s decease, and has not since been in the possession of
any person legally entitled to such possession, shall be punished with
imprisonment for a term which shall not be less than six months and
not more than five years and with whipping, and shall also be liable to
fine; and if the offender at the time of such person’s decease was
employed by him as a clerk or servant, the imprisonment shall not be
less than one year and not more than ten years and with whipping, and
shall also be liable to fine.

ILLUSTRATION

Z dies in possession of furniture and money. His servant A, before the
money comes into the possession of any person entitled to such possession,
dishonestly misappropriates it. A has committed the offence defined in this
section.
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Criminal Breach of Trust

Criminal breach of trust

405.

Whoever, being in any manner entrusted with property, or with

any dominion over property either solely or jointly with any other

person

dishonestly misappropriates, or converts to his own use, that

property, or dishonestly uses or disposes of that property in violation
of any direction of law prescribing the mode in which such trust is to
be discharged, or of any legal contract, express or implied, which he
has made touching the discharge of such trust, or wilfully suffers any
other person so to do, commits “criminal breach of trust”.

@)

(b)

©

(d)

ILLUSTRATIONS

A, being executor to the will of a deceased person, dishonestly disobeys the
law which directs him to divide the effects according to the will, and
appropriates them to his own use. A has committed criminal breach of trust.

A, is a warehouse-keeper. Z, going on a journey, entrusts his furniture to A,
under a contract that it shall be returned on payment of a stipulated sum for
warehouse room. A dishonestly sells the goods. A has committed criminal
breach of trust.

A, residing in Kuala Lumpur, is agent for Z, residing in Penang. There is an
express or implied contract between A and Z that all sums remitted by Z to
A shall be invested by A according to Z’s direction. Z remits five thousand
ringgit to A, with directions to A to invest the same in Government
securities. A dishonestly disobeys the directions, and employs the money in
his own business. A has committed criminal breach of trust.

But if A, in the last illustration, not dishonestly, but in good faith, believing
that it will be more for Z’s advantage to hold shares in the Oriental Bank,
disobeys Z’s directions, and buys shares in the Oriental Bank for Z, instead
of buying Government securities, here, though Z should suffer loss and
should be entitled to bring a civil action against A on account of that loss,
yet A, not having acted dishonestly, has not committed criminal breach of
trust.

(e) A, a collector of Government money, or a clerk in a Government office, is

entrusted with public money, and is either directed by law, or bound by a
contract express or implied, with the Government, to pay into a certain
treasury all the public money which he holds. A dishonestly appropriates
the money. A has committed criminal breach of trust.
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(f) A, acarrier, is entrusted by Z with property to be carried by land or by water.
A dishonestly misappropriates the property. A has committed criminal
breach of trust.

Explanation—Upon any prosecution for any offence of criminal breach of
trust, an employer who deducts the employee’s contribution from the wages
payable to the employee for credit to any employee fund, by whatever
name called, established by any law for the time being in force, shall be deemed
to have been entrusted with the amount of the contribution so deducted by him
and if he makes default in the payment of such contribution to the said fund in
violation of the said law, shall be deemed to have dishonestly used the amount
of the said contribution in violation of a direction of law within the meaning of
this section.

Punishment of criminal breach of trust

406. Whoever commits criminal breach of trust shall be punished with
imprisonment for a term “not exceeding ten years and with whipping,
and shall also be liable to fine.

Criminal breach of trust by carrier, etc.

407. Whoever, being entrusted with property as a carrier, wharfinger,
or warehouse-keeper, commits criminal breach of trust in respect of
such property, shall be punished with imprisonment for a term which
shall not be less than one year and not more than ten years and with
whipping, and shall also be liable to fine.

Criminal breach of trust by clerk or servant

408. Whoever, being a clerk or servant, or employed as a clerk or
servant, and being in any manner entrusted in such capacity with
property, or with any dominion over property, commits criminal
breach of trust in respect of that property, shall be punished with
imprisonment for a term which shall not be less than one year and not
more than "fourteen years and with whipping, and shall also be liable
to fine.

*NOTE—Previoust “which shall not be less than one year and not more than ten years”—see section 12
of the Penal Code (Amendment) Act 2006 [Act A1273].

TNOTE—Previously “ten years”—see section 13 of the Penal Code (Amendment) Act 2006 [Act A1273].
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Criminal breach of trust by public servant or agent

409. Whoever, being in any manner entrusted with property, or with
any dominion over property, in his capacity of a public servant or an
agent, commits criminal breach of trust in respect of that property, shall
be punished with imprisonment for a term which shall not be less than
two years and not more than twenty years and with whipping, and shall
also be liable to fine.

Defence not available

409A. Itis no defence for any offence prescribed in sections 403, 404,
405, 406, 407, 408 and 409 to show that the property was openly
appropriated or that the appropriation was duly recorded and entered
in the books and accounts of any company or association or body of
person whether incorporated or not.

Explanation—The property of a company shall be regarded as belonging to
the company notwithstanding that the directors of the said company are, either
singly or jointly, entitled to the entire beneficial interest, of the shareholding in
the said company.

Presumption
4098. (1) Where in any proceeding it is proved—

(@) forany offence prescribed in sections 403 and 404, that any
person had misappropriated any property; or

(b) for any offence prescribed in sections 405, 406, 407, 408
and 409, that any person entrusted with property or with
dominion over property had—

(i) misappropriated that property;

(if) used or disposed of that property in violation of any
direction of law prescribing the mode in which such
trust is to be discharged or of any legal contract,
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express or implied which he had made touching the
discharge of such trust; or

(iii) suffered any person to do any of the acts described
in subparagraph (i) or (ii) above,

it shall be presumed that he had acted dishonestly until the contrary is
proved.

(2) The presumption under subsection (1) shall apply mutatis
mutandis to the offences prescribed in sections 109 and 511 of the
Code in relation to any of the offences referred to in that section.

Receiving Stolen Property

Stolen property

410. (1)  Property the possession whereof has been transferred by
theft, or by extortion, or by robbery, and property which has been
criminally misappropriated or in respect of which criminal breach of
trust or cheating has been committed, is designated as “stolen
property”, whether the transfer has been made or the misappropriation
or breach of trust or cheating has been committed within or without
Malaysia. But if such property subsequently comes into the possession
of a person legally entitled to the possession thereof, it then ceases to
be stolen property.

(2) The expression “stolen property” includes any property into or
for which the same has been converted or exchanged and anything
acquired by such conversion or exchange whether immediately or
otherwise.

Dishonestly receiving stolen property

411. Whoever dishonestly receives or retains any stolen property,
knowing or having reason to believe the same to be stolen property,
shall be punished with imprisonment for a term which may extend to
five years or with fine or with both; and if the stolen property is a motor
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vehicle or any component part of a motor vehicle as defined in section
379A, shall be punished with imprisonment for a term of not less than
six months and not more than five years, and shall also be liable to fine.

Receiving benefit derived from criminal activities of organized
criminal group

411A. (1) Whoever receives from an organized criminal group a
benefit that is derived from the criminal activities of the organized
criminal group shall be punished with imprisonment for a term which
may extend to six years if the person—

(@) knows that it is an organized criminal group; and

(b) knows or is reckless as to whether the benefit is derived
from criminal activities of the organized criminal group.

(2) For the purpose of this section, a benefit derived from the
criminal activities of an organized criminal group is a benefit derived
or realized or substantially derived or realized directly or indirectly
from criminal activities of an organized criminal group.

Dishonestly receiving property stolen in the commission of a gang-
robbery

412.  Whoever dishonestly receives or retains any stolen property,
the possession whereof he knows or has reason to believe to have been
transferred by the commission of gang-robbery, or dishonestly receives
from a person, whom he knows or has reason to believe to belong or
to have belonged to gang-robbers, property which he knows or has
reason to believe to have been stolen, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to fine.
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Habitually dealing in stolen property

413.  Whoever habitually receives or deals in property which he
knows or has reason to believe to be stolen property, shall be punished
with imprisonment for a term which may extend to twenty years, and
shall also be liable to fine.

Assisting in concealment of stolen property

414.  Whoever voluntarily assists in concealing or disposing of or
making away with property which he knows or has reason to believe
to be stolen property, shall be punished with imprisonment for a term
which may extend to seven years or with fine or with both; and if the
stolen property is a motor vehicle or any component part of a motor
vehicle as defined in section 379A, shall be punished with
imprisonment for a term of not less than six months and not more than
seven years, and shall also be liable to fine.

Cheating
Cheating

415. Whoever by deceiving any person, whether or not such
deception was the sole or main inducement,—

(@) fraudulently or dishonestly induces the person so deceived
to deliver any property to any person, or to consent that any
person shall retain any property; or

(b) intentionally induces the person so deceived to do or omit
to do anything which he would not do or omit to do if he
were not so deceived and which act or omission causes or
is likely to cause damage or harm to any person in body,
mind, reputation, or property,

is said to “cheat”.
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Explanation 1—A dishonest concealment of facts is a deception within the

meaning of this section.

Explanation 2—Mere breach of contract is not of itself proof of an original

fraudulent intent.

Explanation 3—Whoever makes any representation through any person

acting as an agent, or otherwise, for him, shall be deemed to have made the
representation himself.

@)

(b)

©

(d)

©)

(f)

)}

(h)

ILLUSTRATIONS

A, by falsely pretending to be in the Government service, intentionally
deceives Z, and thus dishonestly induces Z to let him have on credit goods
for which he does not mean to pay. A cheats.

A, by putting a counterfeit mark on an article, intentionally deceives Z into
a belief that this article was made by a certain celebrated manufacturer, and
thus dishonestly induces Z to buy and pay for the article. A cheats.

A, by exhibiting to Z a false sample of an article, intentionally deceives Z
into believing that the article corresponds with the sample, and thereby
dishonestly induces Z to buy and pay for the article. A cheats.

A, by tendering in payment for an article, a bill on a house with which A
keeps no money, and by which A expects that the bill will be dishonoured,
intentionally deceives Z, and thereby dishonestly induces Z to deliver the
article, intending not to pay for it. A cheats.

A, by pledging as diamonds articles which he knows are not diamonds,
intentionally deceives Z, and thereby dishonestly induces Z to lend money.
A cheats.

A intentionally deceives Z into a belief that A means to repay any
money that Z may lend to him, and thereby dishonestly induces Z to lend
him money, A not intending to repay it. A cheats.

A intentionally deceives Z into a belief that A means to deliver to Z a certain
quantity of pepper which he does not intend to deliver, and thereby
dishonestly induces Z to advance money upon the faith of such delivery. A
cheats; but if A, at the time of obtaining the money, intends to deliver the
pepper, and afterwards breaks his contract and does not deliver it, he does
not cheat, but is liable only to a civil action for breach of contract.

A intentionally deceives Z into a belief that A has performed A’s part of a
contract made with Z, which he has not performed, and thereby dishonestly
induces z to pay money. A cheats.
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(i) Asellsand conveys an estate to B. A, knowing that in consequence of such
sale he has no right to the property, sells or mortgages the same to Z without
disclosing the fact of the previous sale and conveyance to B, and receives
the purchase or mortgage money from Z. A cheats.

() A, playing with false dice, or marked cards, wins money from B. A cheats.

Cheating by personation

416. A person is said to “cheat by personation”, if he cheats by
pretending to be some other person, or by knowingly substituting one
person for another, or representing that he or any other person is a
person other than he or such other person really is.

Explanation—The offence is committed whether the individual personated
is a real or imaginary person.

ILLUSTRATIONS

(@) A cheatsby pretending to be a certain rich banker of the same name. A cheats
by personation.

(b) A cheats by pretending to be B, a person who is deceased. A cheats
by personation.

Punishment for cheating

417.  Whoever cheats shall be punished with imprisonment for a term
which may extend to five years or with fine or with both.

Cheating with knowledge that wrongful loss may be thereby
caused to a person whose interest the offender is bound to protect

418. Whoever cheats with the knowledge that he is likely thereby to
cause wrongful loss to a person whose interest in the transaction to
which the cheating relates, he was bound either by law, or by a legal
contract, to protect, shall be punished with imprisonment for a term
which may extend to seven years or with fine or with both.
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Punishment for cheating by personation

419. Whoever cheats by personation shall be punished with
imprisonment for a term which may extend to seven years or with fine
or with both.

Cheating and dishonestly inducing delivery of property

420. Whoever cheats and thereby dishonestly induces the person
deceived, whether or not the deception practiced was the sole or main
inducement, to deliver any property to any person, or to make, alter,
or destroy the whole or any part of a valuable security, or anything
which is signed or sealed, and which is capable of being converted
into a valuable security, shall be punished with imprisonment for a
term which shall not be less than one year and not more than ten years
and with whipping, and shall also be liable to fine.

Fraudulent Deeds and Dispositions of Property

Dishonest or fraudulent removal or concealment of property to
prevent distribution among creditors

421.  Whoever dishonestly or fraudulently removes, conceals, or
delivers to any person, or transfers or causes to be transferred to any
person, without adequate consideration, any property, intending
thereby to prevent, or knowing it to be likely that he will thereby
prevent, the distribution of that property, according to law, among his
creditors or the creditors of any other person, shall be punished with
imprisonment for a term which may extend to five years or with fine
or with both.

Dishonestly or fraudulently preventing from being made
available for his creditors a debt or demand due to the offender

422.  Whoever dishonestly or fraudulently prevents any debt or
demand due to himself or to any other person from being made
available according to law for payment of his debts or the debts of
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such other person, shall be punished with imprisonment for a term
which may extend to five years or with fine or with both.

Dishonest or fraudulent execution of deed of transfer containing a
false statement of consideration

423.  Whoever dishonestly or fraudulently signs, executes, or
becomes a party to any deed or instrument which purports to transfer
or subject to any charge any property, or any interest therein, and which
contains any false statement relating to the consideration for such
transfer or charge, or relating to the person or persons for whose use or
benefit it is really intended to operate, shall be punished with
imprisonment for a term which may extend to five years or with fine
or with both.

Dishonest or fraudulent removal or concealment of consideration

424.  Whoever dishonestly or fraudulently conceals or removes any
property of himself or any other person, or dishonestly or fraudulently
assists in the concealment or removal thereof, or dishonestly releases
any demand or claim to which he is entitled, shall be punished with
imprisonment for a term which may extend to five years or with fine
or with both.

Mischief
Mischief

425.  Whoever, with intent to cause, or knowing that he is likely to
cause, wrongful loss or damage to the public or any person, causes the
destruction of any property, or any such change in any property, or in
the situation thereof, as destroys or diminishes its value or utility, or
affects it injuriously, commits “mischief”.

Explanation 1—It is not essential to the offence of mischief that the offender
should intend to cause loss or damage to the owner of the property injured or
destroyed. It is sufficient if he intends to cause, or knows that he is likely to
cause, wrongful loss or damage to any person by injuring any property, whether
it belongs to that person or not.
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Explanation 2—Mischief may be committed by an act affecting property

belonging to the person who commits the act, or to that person and others jointly.

@)

(b)

©

(@)

©)

(f)

)]

(h)

ILLUSTRATIONS

A voluntarily burns a valuable security belonging to Z, intending to cause
wrongful loss to Z. A has committed mischief.

A introduces water into an ice-house belonging to Z, and thus causes the ice
to melt, intending wrongful loss to Z. A has committed mischief.

A voluntarily throws into a river a ring belonging to Z, with the intention of
thereby causing wrongful loss to Z. A has committed mischief.

A, knowing that his effects are about to be taken in execution in order to
satisfy a debt due from him to Z, destroys those effects, with the intention
of thereby preventing Z from obtaining satisfaction of the debt, and of thus
causing damage to Z. A has committed mischief.

A, having insured a ship, voluntarily causes the same to be cast away, with
the intention of causing damage to the underwriters. A has committed
mischief.

A causes a ship to be castaway, intending thereby to cause damage to Z, who
has lent money on bottomry on the ship. A has committed mischief.

A, having joint property with Z in a horse, shoots the horse, intending
thereby to cause wrongful loss to Z .A has committed mischief.

A causes cattle to enter upon a field belonging to Z, intending to cause, and
knowing that he is likely to cause, damage to Z’s crop. A has committed
mischief.

Punishment for committing mischief

426. Whoever commits mischief shall be punished with
imprisonment for a term which may extend to “five years or with fine
or with both.

*NOTE—Previoust “three months”—see section 24 of Penal Code (Amendment) Act
2014 [Act 1471].
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Committing mischief and thereby causing damage to the amount
of twenty-five ringgit

427. Whoever commits mischief and thereby causes loss or damage
to the amount of twenty-five ringgit or upwards, shall be punished with
imprisonment for a term “of not less than one year and not more than
five years or with fine or with both.

Mischief by killing or maiming any animal

428.  Whoever commits mischief by killing, poisoning, maiming, or
rendering useless, any animal or animals, shall be punished with
imprisonment for a term which may extend to ““three years or with fine
or with both.

429. (Deleted by Act A1471).

Mischief by injury to works of irrigation or by wrongfully
diverting water

430. Whoever commits mischief by doing any act which causes, or
which he knows to be likely to cause, a diminution of the supply of
water for agricultural purposes, or for food or drink for human beings
or for animals which are property, or for cleanliness, or for carrying
on any manufacture, shall be punished with imprisonment for a term
““of not less than five years and not more than thirty years or with fine
or with both.

* NOTE—Previously “which may extend to two years”—see section 25 of Penal Code
(Amendment) Act 2014 [Act 1471].

o NOTE—Previously “two years”—see section 26 of Penal Code (Amendment) Act
2014 [Act 1471].

o NOTE—Previously “which may extend to five years”—see section 28 of Penal
Code (Amendment) Act 2014 [Act 1471].
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Mischief affecting any public transportation

430A. Whoever commits mischief by doing any act with intent or with
the knowledge that such act is likely to obstruct, upset, overthrow,
injure or destroy any railway engine, train, tender, carriage, truck or
any form of public transportation, shall be punished with imprisonment
for a term which may extend to twenty years, and shall also be liable
to fine or to whipping.

Mischief by injury to public road, bridge or river

431.  Whoever commits mischief by doing any act which renders, or
which he knows to be likely to render, any public road, bridge,
navigable river, or navigable channel, natural or artificial, impassable
or less safe for travelling or conveying property, shall be punished with
imprisonment for a term which may extend to five years or with fine
or with both.

Mischief by injury to telegraph cable, wire, etc.

431A. Whoever commits mischief by cutting or injuring any electric
telegraph cable, wire, line, post, instrument or apparatus for signalling,
shall be punished with imprisonment for a term which may extend to
two years or with fine or with both.

Explanation—The injuring here must be of such a nature as to prevent the
use of the electric telegraph cable, wire or line, for telegraphing, otherwise the
offence will be punishable under section 426.

Mischief by causing inundation or obstruction to public drainage,
attended with damage

432.  Whoever commits mischief by doing any act which causes, or
which he knows to be likely to cause, an inundation or an obstruction
to any public drainage attended with injury or damage, shall be
punished with imprisonment for a term which may extend to five years
or with fine or with both.
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Mischief by destroying or moving or rendering less useful a
lighthouse or seamark, or by exhibiting false lights

433.  Whoever commits mischief by destroying or moving any
lighthouse or other light used as a seamark, or any seamark or buoy or
other thing placed as a guide for navigators, or by any act which
renders any such lighthouse, seamark, buoy or other such thing as a
foresaid less useful as a guide for navigators, shall be punished with
imprisonment for a term which may extend to seven years or with fine
or with both.

Mischief by destroying or moving, etc., a landmark fixed by public
authority

434.  Whoever commits mischief by destroying or moving any
landmark fixed by the authority of a public servant, or by any act which
renders such landmark less useful as such, shall be punished with
imprisonment for a term which may extend to one year or with fine or
with both.

Mischief by fire or explosive substance with intent to cause
damage to amount of fifty ringgit

435.  Whoever commits mischief by fire or any explosive substance,
intending to cause, or knowing it to be likely that he will thereby cause,
damage to any property to the amount of fifty ringgit or upwards, shall
be punished with imprisonment for a term which may extend to
“fourteen years, and shall also be liable to fine.

Mischief by fire or explosive substance with intent to destroy a
house, etc.

436. Whoever commits mischief by fire or any explosive substance,

*NOTE—Previoust “seven years”—see section 30 of Penal Code (Amendment) Act
2014 [Act 1471].
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intending to cause, or knowing it to be likely that he will thereby cause,
the destruction of any building which is ordinarily used as a place of
worship, or for the administration of justice, or for the transaction of
public affairs, or for education, or art, or for public use or ornament, or
as a human dwelling, or as a place for the custody of property or any
government facility, shall be punished with imprisonment for a term
which may extend to twenty years, and shall also be liable to fine.

Mischief with intent to destroy or make unsafe a decked vessel or
a vessel of 20 tons burden

437.  Whoever commits mischief to any decked vessel or any vessel
of a burden of twenty tons or upwards, intending to destroy or render
unsafe, or knowing it to be likely that he will thereby destroy or render
unsafe that vessel, shall be punished with imprisonment for a term
which may extend to ten years, and shall also be liable to fine.

Punishment for the mischief described in the last section when
committed by fire or any explosive substance

438. Whoever commits or attempts to commit by fire or any
explosive substance, such mischief as is described in section 437, shall
be punished with imprisonment for a term which may extend to twenty
years, and shall also be liable to fine.

Punishment for intentionally running vessels aground or ashore
with intent to commit theft, etc.

439.  Whoever intentionally runs any vessel aground or ashore
intending to commit theft of any property contained therein or to
dishonestly misappropriate any such property, or with intent that such
theft or misappropriation of property may be committed, shall be
punished with imprisonment for a term which may extend to ten years,
and shall also be liable to fine.
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Mischief occurring during disturbances, etc.
440. Whoever commits mischief—
(@) while taking part in an unlawful assembly or in a riot; or

(b) having made preparation for causing to any person death,
or hurt or wrongful restraint, or fear of death, or of hurt or
of wrongful restraint,

shall be punished with imprisonment which may extend to five years,
and shall also be liable to fine.

Criminal Trespass
Criminal trespass

441. Whoever enters into or upon property in the possession of another
with intent to commit an offence or to intimidate, insult or annoy any
person in possession of such property; or having lawfully entered into
or upon such property, unlawfully remains there with intent thereby to
intimidate, insult or annoy any such person, or with intent to commit
an offence, is said to commit “criminal trespass”.

House-trespass

442. Whoever commits criminal trespass by entering into or
remaining in any building, tent or vessel used as a human dwelling or
any building used as a place for worship, or as a place for the custody
of property, is said to commit “house-trespass”.

Explanation—The introduction of any part of the criminal trespasser’s body
is entering sufficient to constitute house-trespass.

Lurking house-trespass

443.  Whoever commits house-trespass, having taken precautions to
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conceal such house-trespass from some person who has a right to
exclude or eject the trespasser from the building, tent or vessel which
is the subject of the trespass, is said to commit, “lurking house-
trespass”.

444, (Deleted by Act A1273).

Housebreaking

445. A person is said to commit “house breaking”, who commits
house-trespass if he effects his entrance into the house or any part of it
in any of the six ways hereinafter described; or if, being in the house
or any part of it for the purpose of committing an offence, or having
committed an offence therein, he quits the house or any part of it in
any of such six ways:

(@) if he enters or quits through a passage made by himself, or
by any abettor of the house-trespass, in order to commit the
house-trespass;

(b) if he enters or quits through any passage not intended by
any person, other than himself or an abettor of the offence,
for human entrance; or through any passage to which he has
obtained access by scaling or climbing over any wall or
building;

(c) if he enters or quits through any passage which he or any
abettor of the house-trespass has opened, in order to
commit the house-trespass, by any means by which that
passage was not intended by the occupier of the house to be
opened;

(d) if he enters or quits by opening any lock in order to commit
the house-trespass, or in order to quit the house after a
house-trespass;

(e) if he effects his entrance or departure by using criminal
force or committing an assault, or by threatening any
person with assault;
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(f)  if he enters or quits by any passage which he knows to have

been fastened against such entrance or departure, and to
have been unfastened by himself or by an abettor of the
house-trespass.

Explanation—Any outhouse or building occupied with a house and between

which and such house there is an immediate internal communication, is part of
the house within the meaning of this section.

@)

(b)

©

(d)

©)

(f)

@

(h)

ILLUSTRATIONS

A commits house-trespass by making a hole through the wall of Z’s
house, and putting his hand through the aperture. This is housebreaking.

A commits house-trespass by creeping into a ship at a port-hole between
decks, although found open. This is housebreaking.

A commits house-trespass by entering Z’s house through a window,
although found open. This is housebreaking.

A commits house-trespass by entering Z’s house through the door, having
opened a door which was fastened. This is housebreaking.

A commits house-trespass by entering Z’s house through the door, having
lifted a latch by putting a wire through a hole in the door. This is
housebreaking.

A finds the key of Z’s house-door, which Z had lost, and commits house-
trespass by entering Z’s house, having opened the door with that key. This
is housebreaking.

Z is standing in his doorway. A forces a passage by knocking Z down, and
commits house-trespass by entering the house. This is housebreaking.

Z, the door-keeper of Y, is standing in Y’s door way .A commits house-
trespass by entering the house, having deterred Z from opposing him by
threatening to beat him. This is housebreaking.

446. (Deleted by Act A1273).



235 Penalv€otidlalaysia ACT 235

Punishment for criminal trespass

447.  Whoever commits criminal trespass shall be punished with
imprisonment for a term which may extend to “six months or with fine
which may extend to *three thousand ringgit or with both.

Punishment for house-trespass

448. Whoever commits house-trespass shall be punished with
imprisonment for a term which may extend to “three years or with
fine which may extend to ~five thousand ringgit or with both.

House-trespass in order to commit an offence punishable with
death

449.  Whoever commits house-trespass in order to commit any offence
punishable with death, shall be punished with imprisonment for a term
which may extend to twenty years, and shall also be liable to fine.

House-trespass in order to commit an offence punishable with
imprisonment for life

450. Whoever commits house-trespass in order to commit any offence
punishable with imprisonment for life or imprisonment for a term
which may extend to twenty years, shall be punished with
imprisonment for a term not exceeding ten years, and shall also be
liable to fine.

House-trespass in order to commit an offence punishable with
imprisonment

451. Whoever commits house-trespass in order to commit any

*NOTE—Previoust “three months” and “one thousand ringgit”—see section 16 of the Penal Code
(Amendment) Act 2006 [Act A1273].

**NOTE—Previoust “one year” and “two thousand ringgit"—see section 17 of the Penal Code
(Amendment) Act 2006 [Act A1273].
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offence punishable with imprisonment, shall be punished with
imprisonment for a term which may extend to two years, and shall also
be liable to fine; and if the offence intended to be committed is theft,
the term of the imprisonment may be extended to seven years.

House-trespass after preparation made for causing hurt to any
person

452.  Whoever commits house-trespass, having made preparation for
causing hurt to any person, or for assaulting any person, or for
wrongfully restraining any person, or for putting any person in fear of
hurt or of assault, or of wrongful restraint, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Punishment for lurking house-trespass or housebreaking

453. Whoever commits lurking house-trespass or housebreaking, shall
be punished with imprisonment for a term which may extend to three
years, and shall also be liable to fine, and for every second or
subsequent offence shall be punished with imprisonment and shall also
be liable to fine or to whipping.

454, (Deleted by Act A1273).

Lurking house-trespass or housebreaking after preparation made
for causing hurt to any person

455. Whoever commits lurking house-trespass or housebreaking,
having made preparation for causing hurt to any person, or for
assaulting any person, or for wrongfully restraining any person, or for
putting any person in fear of hurt or of assault or of wrongful restraint,
shall be punished with imprisonment for a term which may extend

*NOTE—Previoust “two years” —see section 18 of the Penal Code (Amendment) Act 2006 [Act A1273].
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to fourteen years, and shall also be liable to fine or to whipping.
456. (Deleted by Act A1273).

Lurking house-trespass or housebreaking in order to commit an
offence punishable with imprisonment

457.  Whoever commits lurking house-trespass or housebreaking, in
order to commit any offence punishable with imprisonment, shall be
punished with imprisonment for a term which may extend to five years,
and shall also be liable to fine; and if the offence intended to be
committed is theft, the term of the imprisonment may be extended to
fourteen years; and for every second or subsequent offence shall in
either case be liable to fine or whipping.

Subsequent offence under section 453 or 457 punishable with
whipping after first offence

457A. Whoever, having been convicted of an offence under section
453 or 457 subsequently commits an offence under any other of the
said two sections shall be deemed to have committed a second offence
under the section under which he has been subsequently convicted.

458. (Deleted by Act A1273).

Grievous hurt caused while committing lurking house-trespass or
housebreaking

459. Whoever, while committing lurking house-trespass or
housebreaking, causes grievous hurt to any person, or attempts to cause
death or grievous hurt to any person, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to fine or to whipping.

*NOTE—Previoust “ten years” —see section 20 of the Penal Code (Amendment) Act 2006 [Act A1273].
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All persons jointly concerned in housebreaking, etc., to be
punishable for death, or grievous hurt caused by one of their
number

460. If, at the time of committing lurking house-trespass or
housebreaking, any person guilty of such offence shall voluntarily
cause or attempt to cause death or grievous hurt of any person, every
person jointly concerned in committing such lurking house-trespass or
housebreaking, shall be punished with imprisonment for a term which
may extend to “thirty years, and shall also be liable to fine.

Dishonestly breaking open any closed receptacle containing or
supposed to contain property

461. Whoever dishonestly, or with intent to commit mischief,
breaks open or unfastens any closed receptacle which contains or
which he believes to contain property, shall be punished with
imprisonment for a term which may extend to two years or with fine
or with both.

Punishment for same offence when committed by person entrusted
with custody

462. Whoever, being entrusted with any closed receptacle which
contains or which he believes to contain property, without having
authority to open the same, dishonestly, or with intent to commit
mischief, breaks open or unfastens that receptacle, shall be punished
with imprisonment for a term which may extend to three years or with
fine or with both.

*NOTE- Previously “twenty years” — see section 11 of the Penal Code (Amendment) Act 2003 [Act
A1210].
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CHAPTER XVIII

OFFENCES RELATING TO DOCUMENTS AND TO CURRENCY

Forgery

NOTES AND BANK NOTES

463. Whoever makes any false document or part of a document with
intent to cause damage or injury to the public or to any person, or to
support any claim or title, or to cause any person to part with property,
or to enter into any express or implied contract, or with intent to
commit fraud or that fraud may be committed, commits forgery.

Making a false document

464. A person is said to make a false document—

@)

(b)

©)

who dishonestly or fraudulently makes, signs, seals or
executes a document or part of a document, or makes any
mark denoting the execution of a document, with the
intention of causing it to be believed that such document
or part of a document was made, signed, sealed or executed
by, or by the authority of a person by whom or by whose
authority he knows that it was not made, signed, sealed or
executed, or at a time at which he knows that it was not
made, signed, sealed or executed;

who without lawful authority, dishonestly or fraudulently,
by cancellation or otherwise, alters a document in any
material part thereof, after it has been made or executed
either by himself for by any other person, whether such
person be living or dead at the time of such alteration; or

who dishonestly or fraudulently causes any person to sign,
seal, execute or alter a document, knowing that such
person by reason of unsoundness of mind or intoxication
cannot, or that by reason of deception practised upon him
he does not, know the contents of the document or the
nature of the alteration.
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ILLUSTRATIONS

A has a letter of credit upon B for ringgit 1,000 written by Z. A in order to
defraud B, adds a cypher to the 1,000, and makes the sum 10,000, intending
that it may be believed by B that Z so wrote the letter. A has committed
forgery.

A, without Z’s authority, affixes Z’s seal to a document, purporting to be a
conveyance of an estate from Z to A, with the intention of selling the estate
to B, and thereby of obtaining from B the purchase money. A has committed
forgery.

A picks up a cheque on a banker signed by B, payable to bearer, but without
any sum having been inserted in the cheque. A fraudulently fills up the
cheque by inserting the sum of one thousand ringgit. A commits forgery.

A leaves with B his agent, a cheque on a banker, signed by A, without
inserting the sum payable, and authorizes B to fill up the cheque by
inserting a sum not exceeding one thousand ringgit for the purpose of
making certain payments. B fraudulently fills up the cheque by inserting
the sum of ten thousand. B commits forgery.

A draws a bill of exchange on himself in the name of B without B’s
authority, intending to discount it as a genuine bill with a banker, and
intending to take up the bill on its maturity. Here, as A draws the bill with
intent to deceive the banker by leading him to suppose that he had the
security of B, and thereby to discount the bill, A is guilty of forgery.

Z’s will contains these words: “I direct that all my remaining property
be equally divided between A, B and C”. A dishonestly scratches out B’s
name, intending that it may be believed that the whole was left to himself
and C. A has committed forgery.

A endorses a promissory note and makes it payable to Z, or his order, by
writing on the bill the words “Pay to Z, or his order”, and signing the
endorsement. B dishonestly erases the words “Pay to Z, or his order”, and
thereby converts the special endorsement into a blank endorsement. B
commits forgery.

A sells and conveys an estate to Z. A after wards, in order to defraud Z of
his estate, executes a conveyance of the same estate to B, dated six months
earlier than the date of the conveyance to Z, intending it to be believed that
he had conveyed the estate to B before he conveyed it to Z. A has committed
forgery.
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Z dictates his will to A. A intentionally writes down a different legatee from
the legatee named by Z, and by representing to Z that he has prepared the
will according to his instruction, induces Z to sign the will. A has
committed forgery.

A writes a letter and sign sit with B’s name without B’s authority, certifying
that A is a man of good character and in distressed circumstances from
unforeseen misfortune, intending by means of such letter to obtain alms
from Z and other persons. Here, as A made a false document in order to
induce Z to part with property, A has committed forgery.

A without B’s authority writes a letter and signs it in B’s name, certifying
to A’s character, intending there by to obtain employment under Z. A has
committed forgery, inasmuch as he intended to deceive Z by the forged
certificate, and thereby to induce Z to enter into an express or implied
contract for service.

Explanation 1—A man’s signature of his own name may amount to

forgery.

@)

(b)

©)

(@)

©)

ILLUSTRATIONS

A signs his own name to a bill of exchange, intending that it may
be believed that the bill was drawn by another person of the same name. A
has committed forgery.

A writes the word “accepted” on a piece of paper and signs it with Z’s
name, in order that B may afterwards write on the paper a bill of exchange
drawn by B upon Z, and negotiate the bill as though it had been accepted
by Z. A is guilty of forgery; and if B knowing the fact draws the bill upon
the paper pursuant to A’s intention, B is also guilty of forgery.

A picks up a bill of exchange payable to the order of a different person of
the same name. A endorses the bill in his own name, intending to cause it
to be believed that it was endorsed by the person to whose order it was
payable: here A has committed forgery.

A purchases an estate sold under execution of a decree against B. B after
the seizure of the estate, in collusion with Z, executes a lease of the estate
to Z at a nominal rent and for a long period, and dates the lease six months
prior to the seizure with intent to defraud A, and to cause it to be believed
that the lease was granted before the seizure. B, though he executes the
lease in his own name, commits forgery by antedating it.

A, a trader, in anticipation of insolvency, lodges effects with B for A’s
benefit, and with intent to defraud his creditors, and in order to give
a colour to the transaction, writes a promissory note, binding himself
to pay to B a sum for value received, and antedates the note, intending that
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it may be believed to have been made before A was on the point of
insolvency. A has committed forgery under the first head of the definition.

Explanation 2—The making of a false document in the name of a fictitious
person, intending it to be believed that the document was made by a real
person, or in the name of a deceased person, intending it to be believed that
the document was made by the person in his lifetime, may amount to forgery.

ILLUSTRATION

A draws a bill of exchange upon a fictitious person, and fraudulently accepts
the bill in the name of such fictitious person with intent to negotiate it. A
commits forgery.

Punishment for forgery

465. Whoever commits forgery shall be punished with
imprisonment for a term which may extend to two years or with fine
or with both.

Forgery of a record of a Court, or a public Register of Births, etc.

466. Whoever forges a document, purporting to be a record or
proceeding of or before a Court, or a Register of Birth, Baptism,
Marriage or Burial, or a Register kept by a public servant as such, or a
certificate or document, purporting to be made by a public servant in
his official capacity, or an authority to institute or defend a suit or to
take any proceedings therein, or to confess judgment, or a power of
attorney, shall be punished with imprisonment for a term which may
extend to seven years, and shall also be liable to fine.

Forgery of a valuable security or will

467. Whoever forges a document which purports to be a valuable
security or a will, or an authority to adopt a son, or which purports to
give authority to any person to make or transfer any valuable security,
or to receive the principal, interest or dividends thereon, or to receive
or deliver any money, movable property or valuable security, or any
document purporting to be an acquittance or receipt, acknowledging
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the payment of money, or an acquittance or receipt for the delivery of
any movable property or valuable security, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to fine.

Forgery for the purpose of cheating

468. Whoever commits forgery, intending that the document forged
shall be used for the purpose of cheating, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Forgery for the purpose of harming the reputation of any person

469. Whoever commits forgery, intending that the document forged
shall harm the reputation of any party, or knowing that it is likely to
be used for that purpose, shall be punished with imprisonment for a
term which may extend to three years, and shall also be liable to fine.

“A forged document”

470. A false document, made wholly or in part by forgery, is
designated “a forged document”.

Using as genuine a forged document

471. Whoever fraudulently or dishonestly uses as genuine any
document which he knows or has reason to believe to be a forged
document, shall be punished in the same manner as if he had forged
such document.

Making or possessing a counterfeit seal, plate, etc., with intent to
commit a forgery punishable under section 467

472.  Whoever makes or counterfeits any seal, plate or other
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instrument for making an impression, intending that the same shall be
used for the purpose of committing any forgery which would be
punishable under section 467, or with such intent has in his possession
any such seal, plate or other instrument, knowing the same to be
counterfeit, shall be punished with imprisonment for a term which may
extend to twenty years, and shall also be liable to fine.

Making or possessing a counterfeit seal, plate, etc., with intent to
commit a forgery punishable otherwise

473. Whoever makes or counterfeits any seal, plate or other
instrument for making an impression, intending that the same shall be
used for the purpose of committing any forgery which would be
punishable under any section of this Chapter other than section 467, or
with such intent has in his possession any such seal, plate or other
instrument, knowing the same to be counterfeit, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Having possession of a valuable security or will known to be
forged, with intent to use it as genuine

474.  Whoever has in his possession any document, knowing the
same to be forged, and intending that the same shall fraudulently or
dishonestly be used as genuine, shall, if the document is one of the
descriptions mentioned in section 466, be punished with imprisonment
for a term which may extend to seven years, and shall also be liable to
fine; and shall, if the document is one of the descriptions mentioned in
section 467, shall be punished with imprisonment for a term which
may extend to twenty years, and shall also be liable to fine.

Counterfeiting a device or mark used for authenticating
documents described in section 467, or possessing counterfeit
marked material

475.  Whoever counterfeits upon or in the substance of any material
any device or mark used for the purpose of authenticating any
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document described in section 467, intending that such device or mark
shall be used for the purpose of giving the appearance of authenticity
to any document then forged or thereafter to be forged on such
material, or who with such intent has in his possession any material
upon or in the substance of which any such device or mark has been
counterfeited, shall be punished with imprisonment for a term which
may extend to twenty years, and shall also be liable to fine.

Counterfeiting a device or mark used for authenticating
documents other than those described in section 467 or possessing
counterfeit marked material

476.  Whoever counterfeits upon or in the substance of any material
any device or mark used for the purpose of authenticating any
document other than the documents described in section 467, intending
that such device or mark shall be used for the purpose of giving the
appearance of authenticity to any document then forged or thereafter
to be forged on such material, or who with such intent has in his
possession any material upon or in the substance of which any such
device or mark has been counterfeited, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Fraudulent cancellation, destruction, etc., of a will

477.  Whoever fraudulently or dishonestly, or with intent to cause
damage or injury to the public or to any person, cancels, destroys or
defaces, or attempts to cancel, destroy, or deface, or secretes, or
attempts to secrete, any document which is or purports to be a will, or
an authority to adopt a son, or any valuable security, or commits
mischief in respect to such document, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to fine.

Falsification of accounts

477A. Whoever, being a clerk, officer or servant, or employed or
acting in the capacity of a clerk, officer or servant, wilfully and with
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intent to defraud, destroys, alters, mutilates or falsifies any book,
paper, writing, valuable security or account which belongs to or is in
the possession of his employer, or has been received by him for or on
behalf of his employer, or wilfully and with intent to defraud, makes
or abets the making of any false entry in, or omits or alters, or abets the
omission or alteration of any material particular from or in any such
book, paper, writing, valuable security or account, shall be punished
with imprisonment for a term which may extend to seven years, or with
fine, or with both.

Explanation—It shall be sufficient in any charge under this section to allege
a general intent to defraud without naming any particular person intended to be
defrauded, or specifying any particular sum of money intended to be the subject
of the fraud or any particular day on which the offence was committed.

478-489.  (There are no ss.478-489).

Currency Notes and Bank Notes
Forging or counterfeiting currency notes or bank notes

489a. Whoever forges or counterfeits, or knowingly performs any
part of the process of forging or counterfeiting, any currency note or
bank note shall be punished with imprisonment for a term which may
extend to twenty years, and shall also be liable to fine.

Explanation 1—For the purposes of this section and of sections 4898, 489c
and 489D, the expression “bank note” means a promissory note or engagement
for the payment of money to bearer on demand issued by any person carrying
on the business of banking in any part of the world, or issued by or under the
authority of any State or Sovereign Power, and intended to be used as equivalent
to, or as a substitute for, money.

Explanation 2—For the purpose of this section and of sections 4898, 489c

and 489D the expression “currency note” includes any note (by whatever name
called) which is legal tender in the country in which it is issued.

Using as genuine, forged or counterfeit currency notes or bank
notes

4898. Whoever sells to, or buys or receives from, any other person,
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or otherwise traffics in or uses as genuine, any forged or counterfeit
currency note or bank note, knowing or having reason to believe the
same to be forged or counterfeit, shall be punished with imprisonment
for a term which may extend to twenty years, and shall also be liable
to fine.

Possession of forged or counterfeit currency notes or bank notes

489c. Whoever has in his possession any forged or counterfeit
currency note or bank note, knowing or having reason to believe the
same to be forged or counterfeit and intending to use the same as
genuine or that it may be used as genuine, shall be punished with
imprisonment for a term which may extend to ten years.

Making or possessing instruments or materials for forging or
counterfeiting currency notes or bank notes

489p. Whoever makes or performs any part of the process of making,
or buys or sells or disposes of, or has in his possession, any machinery,
instrument or material for the purpose of being used, or knowing or
having reason to believe that it is intended to be used, for forging or
counterfeiting any currency note or bank note, shall be punished with
imprisonment for a term which may extend to twenty years, and shall
also be liable to fine.

CHAPTER XIX

CRIMINAL BREACH OF CONTRACTS OF SERVICE

490. (Deleted by Ord. 25 of 1957).

Breach of contract to attend on and supply the wants of helpless
persons

491. Whoever, being bound by a lawful contract to attend on or to
supply the wants of any person who by reason of youth, or of
unsoundness of mind, or of a disease or bodily weakness, is helpless
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or incapable of providing for his own safety or of supplying his own
wants, voluntarily omits so to do, shall be punished with
imprisonment for a term which may extend to three months or with
fine which may extend to four hundred ringgit or with both.

492. (Deleted by F.M.S. En. 41 of 1936).
CHAPTER XX
OFFENCES RELATING TO MARRIAGE

Cohabitation caused by a man deceitfully inducing a belief of
lawful marriage

493. Every man who by deceit causes any woman who is not
lawfully married to him, to believe that she is lawfully married to him
and to cohabit or have sexual intercourse with him in that belief, shall
be punished with imprisonment for a term which may extend to ten
years, and shall also be liable to fine.

Marrying again during the lifetime of husband or wife

494. Whoever, having a husband or wife living, marries in any case
in which such marriage is void by reason of its taking place during the
life of such husband or wife and whether such marriage has taken place
within Malaysia or outside Malaysia, shall be punished with
imprisonment for a term which may extend to seven years, and shall
also be liable to fine.

Exception—This section does not extend to any person whose marriage,
with such husband or wife, has been declared void by a Court of competent
jurisdiction, nor to any person who contracts a marriage during the life of a
former husband or wife, if such husband or wife, at the time of the subsequent
marriage, shall have been continually absent from such person for the space of
seven years, and shall not have been heard of by such person as being alive
within that time, provided the person contracting such subsequent marriage
shall, before such marriage takes place, inform the person with whom such
marriage is contracted, of the real state of facts so far as the same are within his
or her knowledge.
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Same offence with concealment of the former marriage from the
person with whom subsequent marriage is contracted

495.  Whoever commits the offence defined in section 494, having
concealed from the person with whom the subsequent marriage is
contracted the fact of the former marriage, shall be punished with
imprisonment for a term which may extend to ten years, and shall also
be liable to fine.

Marriage ceremony gone through with fraudulent intent without
lawful marriage

496. Whoever dishonestly or with a fraudulent intention goes
through the ceremony of being married, knowing that he is not thereby
lawfully married, shall be punished with imprisonment for a term
which may extend to seven years, and shall also be liable to fine.

497. (There is no s.497).

Enticing or taking away or detaining with a criminal intent a
married woman

498. Whoever takes or entices away any woman who is and whom he
knows, or has reason to believe, to be the wife of any other man, from
that man, or from any person having the care of her on behalf of that
man, with intent that she may have illicit intercourse with any person,
or conceals, or detains with that intent any such woman, shall be
punished with imprisonment for a term which may extend to two years
or with fine or with both.

CHAPTER XXI
DEFAMATION
Defamation

499.  Whoever, by words either spoken or intended to be read or by
signs, or by visible representations, makes or publishes any imputation
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concerning any person, intending to harm, or knowing or having
reason to believe that such imputation will harm the reputation and
shall also be liable to fine of such person, is said, except in the cases
hereinafter excepted, to defame that person.

Explanationl—It may amount to defamation to impute anything to a
deceased person, if the imputation would harm the reputation of that person if
living, and is intended to be hurtful to the feelings of his family or other
near relatives.

Explanation 2—It may amount to defamation to make an imputation
concerning a company, or an association or collection of persons as such.

Explanation 3—An imputation in the form of an alternative, or expressed
ironically, may amount to defamation.

Explanation 4—No imputation is said to harm a person’s reputation, unless
that imputation directly or indirectly, in the estimation of others, lowers the
moral or intellectual character of that person, or lowers the character of that
person in respect of his caste or of his calling, or lowers the credit of that person,
or causes it to be believed that the body of that person is in a loathsome state, or
in a state generally considered as disgraceful.

ILLUSTRATIONS

(@) A says—Z is an honest man; he never stole B’s watch”; intending to cause
it to be believed that Z did steal B’s watch. This is defamation, unless it falls
within one of the exceptions.

(b) A is asked who stole B’s watch. A point to Z, intending to cause it to be
believed that Z stole B’s watch. This is defamation, unless it falls within one
of the exceptions.

(c) A draws a picture of Z running away with B’s watch, intending it to be
believed that Z stole B’s watch. This is defamation, unless it falls within one
of the exceptions.

First Exception—It is not defamation to impute anything which is true
concerning any person, if it is for the public good that the imputation should be
made or published. Whether or not it is for the public good is and shall also
be liable to fine a guestion of fact.
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Second Exception—It is not defamation to express in good faith any
opinion whatever respecting the conduct of a public servant in the discharge of
his public functions, or respecting his character, so far as his character appears
in that conduct, and no further.

Third Exception—It is not defamation to express in good faith any opinion
whatever respecting the conduct of any person touching any public question,
and respecting his character, so far as his character appears in that conduct,
and no further.

ILLUSTRATION

It is not defamation in A to express in good faith any opinion whatever
respecting Z’s conduct in petitioning Government on a public question, in
signing a requisition for a meeting on a public question, in presiding or
attending at such a meeting, in forming or joining any society which invites the
public support, in voting or canvassing for a particular candidate for any
situation in the efficient discharge of the duties in which the public is
interested.

Fourth Exception—It is not defamation to publish a substantially true report
of the proceedings of a Court, or of any Legislative Assembly, or of the result of
any such proceedings.

Explanation—A Justice of the Peace or other officer holding an inquiry in
open Court preliminary to a trial in a Court, is a Court within the meaning of the
above section.

Fifth Exception—It is not defamation to express in good faith any opinion
whatever respecting the merits of any case, civil or criminal, which has
been decided by a Court, or respecting the conduct of any person as a party,
witness or agent, in any such case, or respecting the character of such person, as
far as his character appears in that conduct, and no further.

ILLUSTRATIONS

(@) A says—*“I think Z’s evidence on that trial is so contradictory that he must
be stupid or dishonest” .A is within this exception if he says this in good
faith; in as much as the opinion which he expresses respects Z’s character
as it appear s in Z’s conduct as a witness, and no further.

(b) But if A says—“l do not believe what Z asserted at that trial, because
I know him to be a man without veracity”. A is not within this exception, in
as much as the opinion which he expresses of Z’s character, is an opinion
not founded on Z’s conduct as a witness.
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Sixth Exception—It is not defamation to express in good faith any opinion
respecting the merits of any performance which its author has submitted to the
judgment of the public, or respecting the character of the author so far as his
character appears in such performance, and no further.

Explanation—A performance may be submitted to the judgment of the
public expressly or by acts on the part of the author which imply such submission
to the judgment of the public.

ILLUSTRATIONS

(@) A person who publishes a book, submits that book to the judgment of the
public.

(b) A person who makes a speech in public, submits that speech to the
judgment of the public.

() An actor or singer who appears on a public stage, submits his acting or
singing to the judgment of the public.

(d) A says of a book published by Z—*Z’s book is foolish, Z must be a weak
man. Z’s book is in decent, Z must be a man of impure mind” .A is within
this exception, if he says this in good faith, inasmuch as the opinion which
he expresses of Z respects Z’s character only so far as it appears in Z’s
book, and no further.

(e) But if A says—*l am not surprised that Z’s book is foolish and indecent,
for he is a weak man and a libertine”. A is not within this exception, in as
much as the opinion which he expresses of Z’s character is an opinion not
founded on Z’s book.

Seventh Exception—It is not defamation in a person having over another
any authority, either conferred by law, or arising out of a lawful contract made
with that other, to pass in good faith any censure on the conduct of that other in
matters to which such lawful authority relates.

ILLUSTRATION

A Judge censuring in good faith the conduct of a witness or of an officer of
the Court; a Head of a Department censuring in good faith those who are under
his orders; a parent censuring in good faith a child in the presence of other
children; a schoolmaster, whose authority is derived from a parent, censuring in
good faith a pupil in the presence of other pupils; a master censuring a servant
in good faith for remissness in service; a banker censuring in good faith the
cashier of his bank for the conduct of such cashier as such cashier—are within
this exception.
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Eighth Exception—It is not defamation to prefer in good faith an accusation
against any person to any of those who have lawful authority over that person
with respect to the subject matter of accusation.

ILLUSTRATION

If A in good faith accuses Z before a Magistrate; if A in good faith complains
of the conduct of Z, a servant, to Z’s master; if A in good faith complains of the
conduct of Z, a child, to Z’s father—A is within this exception.

Ninth Exception—It is not defamation to make an imputation on the
character of another, provided that the imputation be made in good faith for the
protection of the interests of the person making it, or of any other person, or
for the public good.

ILLUSTRATIONS

(@) A, a shopkeeper, says to B, who manages his business—“Sell nothing to
Z unless he pays you ready money, for I have no opinion of his honesty”. A
is within the exception, if he has made this imputation on Z in good faith for
the protection of his own interests.

(b) A, a Magistrate, in making a report to his superior officer, casts an
imputation on the character of Z. Here, if the imputation is made in good
faith and for the public good, A is within the exception.

Tenth Exception—It is not defamation to convey a caution, in good faith, to
one person against another, provided that such caution be intended for the good
of the person to whom it is conveyed, or of some person in whom that person is
interested, or for the public good.

In proving the existence of circumstances as a defence under the 2nd, 3rd,
5th, 6th, 7th, 8th, 9th, or 10" exception, good faith shall be presumed unless the
contrary appears.

Punishment for defamation

500.

Whoever defames another shall be punished with

imprisonment for a term which may extend to two years or with fine

or

with both.
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Printing or engraving matter known to be defamatory

501. Whoever prints or engraves any matter, knowing or having
good reason to believe that such matter is defamatory of any person,
shall be punished with imprisonment for a term which may extend to
two years or with fine or with both.

Sale of printed or engraved substance containing defamatory
matter

502.  Whoever sells or offers for sale any printed or engraved
substance, containing defamatory matter, knowing that it contains such
matter, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.

CHAPTER XXII

CRIMINAL INTIMIDATION, INSULT AND ANNOYANCE

Criminal intimidation

503.  Whoever threatens another with any injury to his person,
reputation or property, or to the person or reputation of any one in
whom that person is interested, with intent to cause alarm to that
person, or to cause that person to do any act which he is not legally
bound to do, or to omit to do any act which that person is legally
entitled to do, as the means of avoiding the execution of such threat,
commits criminal intimidation.

Explanation—A threat to injure the reputation of any deceased person in
whom the person threatened is interested, is with in this section.

ILLUSTRATION

A, for the purpose of inducing B to desist from prosecuting a civil suit,
threatens to burn B’s house. A is guilty of criminal intimidation.
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Intentional insult with intent to provoke a breach of the peace

504. Whoever intentionally insults, and thereby gives provocation
to any person, intending or knowing it to be likely that such
provocation will cause him to break the public peace, or to commit any
other offence, shall be punished with imprisonment for a term which
may extend to two years or with fine or with both.

Statements conducing to public mischief

505. Whoever makes, publishes or circulates any statement, rumour
or report—

(@) with intent to cause, or which is likely to cause, any officer,
soldier, sailor or airman in the Malaysian Armed Forces or any
person to whom section 1408 refers, to mutiny or otherwise
disregard or fail in his duty as such;

(b) with intent to cause, or which his likely to cause, fear or alarm
to the public, or to any section of the public where by any
person may be induced to commit an offence against the State
or against the public tranquillity; or

(c) with intent to incite or which is likely to incite any class or
community of persons to commit any offence against any
other class or community of persons,

shall be punished with imprisonment which may extend to two years
or with fine or with both.

Exception—It does not amount to an offence within the meaning of
this section, when the person making, publishing or circulating any such
statement, rumour or report has reasonable grounds for believing that such
statement, rumour or report is true and makes, publishes or circulates it without
any such intent as aforesaid.

Punishment for criminal intimidation

506. Whoever commits the offence of criminal intimidation shall be
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punished with imprisonment for a term which may extend to two years
or with fine or with both; if the threat is to cause death or grievous hurt,
or to cause the destruction of any property by fire, or to cause an
offence punishable with death or imprisonment, or with imprisonment
for a term which may extend to seven years, or to impute unchastity to
a woman, shall be punished with imprisonment for a term which may
extend to seven years or with fine or with both.

Criminal intimidation by an anonymous communication

507. Whoever commits the offence of criminal intimidation by an
anonymous communication, or by having taken precautions to conceal
the name or abode of the person from whom the threat comes, shall be
punished with imprisonment for a term which may extend to two years,
in addition to the punishment provided for the offence by section 506.

Act caused by inducing a person to believe that he will be
rendered an object of Divine displeasure

508. Whoever voluntarily causes or attempts to cause any person to
do anything which that person is not legally bound to do, or to omit to
do anything which he is legally entitled to do, by inducing or
attempting to induce that person to believe that he, or any person in
whom he is interested, will become or will be rendered by some act
of the offender an object of Divine displeasure if he does not do the
thing which it is the object of the offender to cause him to do, or if he
does the thing which it is the object of the offender to cause him to
omit, shall be punished with imprisonment for a term which may
extend to one year or with fine or with both.

ILLUSTRATIONS

(@) A performs a ceremony at Z’s door with the intention of causing it to be
believed that by so doing he renders Z an object of Divine displeasure. A
has committed the offence defined in this section.

(b) A threatens Z that unless Z performs a certain act, A will kill one of A’s
own children, under such circumstances that the killing would be believed
to render Z an object of Divine displeasure. A has committed the offence
defined in this section.
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Word or gesture intended to insult the modesty of a person

509. Whoever, intending to insult the modesty of any person, utters
any word, makes any sound or gesture, or exhibits any object,
intending that such word or sound shall be heard, or that such gesture
or object shall be seen by such person, or intrudes upon the privacy of
such person, shall be punished with imprisonment for a term which
may extend to five years or with fine or with both.

Misconduct in public by a drunken person

510. Whoever, in a state of intoxication, appears in any public place,
or in any place which it is a trespass in him to enter, and there conducts
himself in such a manner as to cause annoyance to any person, shall
be punished with imprisonment for a term which may extend to ten
days or with fine which may extend to twenty ringgit or with both.

CHAPTER XXIII

ATTEMPTS TO COMMIT OFFENCES

Punishment for attempting to commit offences punishable with
imprisonment

511. Whoever attempts to commit an offence punishable by this
Code or by any other written law with imprisonment or fine or with a
combination of such punishments, or attempts to cause such an offence
to be committed, and in such attempt does any act towards the
commission of such offence, shall, where no express provision is made
by this Code or by such other written law, as the case may be, for the
punishment of such attempt, be punished with such punishment as is
provided for the offence:

Provided that any term of imprisonment imposed shall not exceed
one-half of the longest term provided for the offence.
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ILLUSTRATIONS

(@) A makes an attempt to steal some jewels by breaking open a box, and finds
after so opening the box that there is no jewel in it. He has done an act
towards the commission of theft, and therefore is gquilty under this
section.

(b) A makes an attempt to pick the pocket of Z by thrusting his hand into Z’s
pocket. A fails in the attempt in consequence of Z’s having nothing in
his pocket. A is guilty under this section.
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Amending authority

Act A327

F.M.S. En. 1/1936
F.M.S. En. 1/1936

Act A327
Act A727
Act A327
Act A327

Act A1471
Act A1471
Act A1471

Act A327
Act A1471

Act A1471
Act 24/1965

Act 24/1965
Act A327

Act A1471
Act A727

F.M. Ord. 32/1948

Act A327

F.M. Ord. 32/1948

Act A327

F.M. Ord. 32/1948

Act A327

F.M. Ord. 32/1948

Act 41/1961
Act A327
Act A1210

Act A327

Act A1131

In force from
In force from
31-03-1976
27-03-1936

27-03-1936
31-03-1976

05-05-1989
31-03-1976
31-03-1976
31-12-2014
31-12-2014
31-12-2014

31-03-1976
31-12-2014

31-12-2014
01-04-1965

01-04-1965
31-03-1976

31-12-2014
05-05-1989

18-12-1948
31-03-1976

18-12-1948
31-03-1976

18-12-1948
31-03-1976

18-12-1948
21-09-1961
31-03-1976
06-03-2007

31-03-1976
01-08-2002

ACT 269



270

Section
Section

307
372A
3728

373

373A

374

374a
375

375A

3758
376

376A
3768

377

377A

3778
377c

377ca

Penalv€otidlalaysia

Amending authority
Amending authority

Act A327
Act A1131

Act A1131

Act A327
Act A1131

F.M. Ord. 32/1948
Act A327
Act A1131

Act A327
Act A1210

Act A727
Act A1273

Act A1273

Act A1471

Act A327
Act A727
Act A1210
Act A1273
Act A1303
Act A1471

Act A1131

Act A1131
Act A1471

Act A327
Act A727

F.M. En. 30/1938
Act A727

Act A727
Act A727

Act A1273
Act A1471

In force from
In force from

31-03-1976
01-08-2002

01-08-2002

31-03-1976
01-08-2002

18-12-1948
31-03-1976
01-08-2002

31-03-1976
06-03-2007

05-05-1989
07-09-2007

07-09-2007
31-12-2014

31-03-1976
05-05-1989
06-03-2007
07-09-2007
07-09-2007
31-12-2014

01-08-2002

01-08-2002
31-12-2014

31-03-1976
05-05-1989

21-12-1938
05-05-1989

05-05-1989
05-05-1989

07-09-2007
31-12-2014

ACT 278



272

Section
Section

377p

377e

379
379A
380
384
385
386
387
388

389

390
391
392

394
395

396

397

398

Penalv€otidlalaysia

Amending authority
Amending authority

Act A727
Act A727
Act A1471
Act A727
Act A727
Act A727
Act A727
Act A727
Act A727
Act A727

Act A327
Act A727

Act A327
Act A727

Act A1273
Act A1273

F.M.S En 11/1937
Act A1273

Act A327

Act 24/1965
Act A327

Act 24/1965
Act A327
Act A1210
Act A1303

F.M.S En 11/1937
F.M. Ord. 30/1938

F.M.S En 11/1937
F.M. En. 30/1938

In force from
In force from

05-05-1989
05-05-1989
31-12-2014
05-05-1989
05-05-1989
05-05-1989
05-05-1989
05-05-1989
05-05-1989
05-05-1989

31-03-1976
05-05-1989

31-03-1976
05-05-1989

07-09-2007
07-09-2007

23-07-1937
07-09-2007

31-03-1976

01-04-1965
31-03-1976

01-04-1965
31-03-1976
06-03-2007
07-09-2007

23-07-1937
21-12-1938

23-07-1937
21-12-1938

ACT 274
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Section
Section

399
400

402
402A
403
404
405

406

407

408

409

409a
4098
410

411
411A
412
413
414

Penalv€otidlalaysia

Amending authority
Amending authority

Act 24/1965

Act 24/1965
Act A327

Act A1303
Act A860
Act A860
Act A860

Act A860

Act A727
Act A860
Act A1273

Act A727
Act A860

Act A727
Act A860
Act A1273

Act A327
Act A860

Act A860
Act A860

F.M. Ord. 32/1948
Act 24/1965
Act A327

Act A727
Act A1471
Act A327
Act A327

Act A727

In force from
In force from

01-04-1965

01-04-1965
31-03-1976

07-09-2007
17-09-1993
17-09-1993
17-09-1993
17-09-1993

05-05-1989
17-09-1993
07-09-2007

05-05-1989
17-09-1993

05-05-1989
17-09-1993
07-09-2007

31-03-1976
17-09-1993

17-09-1993
17-09-1993

18-12-1948
01-04-1965
31-03-1976

05-05-1989
31-12-2014
31-03-1976
31-03-1976

05-05-1989

ACT 272



272

Section
Section
415
417
418
419

420

421

423

424
426-430A
430A
435

436

438
440
444
446
447
448
449
450
453
454
455

456

Penalv€otidlalaysia

Amending authority
Amending authority
Act A860
Act A727
Act A727
Act A727

Act A727
Act A860

Act A727

F.M.S. G.N. 940/1939
Act A727

Act A1471

Act A327

Act A1471

Act A327
Act A1471

Act A327
Act No. 39/1967
Act A1273
Act A1273
Act A1273
Act A1273
Act A327
Act A327
Act A1273
Act A1273
Act A1273

Act A1273

In force from
In force from
17-09-1993
05-05-1989
05-05-1989
05-05-1989

05-05-1989
17-09-1993

05-05-1989
17-02-1939
05-05-1989
31-12-2014
31-03-1976
31-12-2014

31-03-1976
31-12-2014

31-03-1976
29-08-1967
07-09-2007
07-09-2007
07-09-2007
07-09-2007
31-03-1976
31-03-1976
07-09-2007
07-09-2007
07-09-2007
07-09-2007

ACT 278
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Section

457
457A
458
459
460

467
472
474
475
477

489a

4898

489p
490

492

494

505
509

Laws of Malaysia

Amending authority

Act A1273
Act A1273
Act A1273
Act A327

Act A327
Act A1210
Act A1273

Act A327
Act A327
Act A327
Act A327
Act A327

Act 24/1965
Act A327

Act A327

Act A327
F.M. Ord. 25/1957
F.M.S. En. 41/1936
Act AB51

L.N. (N.S.) 1/1957

Act A727

F.M.S. Cap 45

In force from

07-09-2007
07-09-2007
07-09-2007
31-03-1976

31-03-1976
06-03-2007
07-09-2007

31-03-1976
31-03-1976
31-03-1976
31-03-1976
31-03-1976

01-04-1965
31-03-1976

31-03-1976

31-03-1976

01-07-1957

29-12-1936

16-05-1986

01-07-1957

05-05-1989

LIST OF LAWS OR PART THEREOF SUPERSEDED

Title

Penal Code

ACT 274



275 Laws of Malaysia

INDEX TO THE PENAL CODE
(This Index does not form part of the Code)
References are to sections

ABANDONMENT
of child by its mother or exposure of child under 12 years of age
ABDUCTION—See also Kidnapping
definition of
in order
to murder
to subject to grievous hurt, slavery, etc.
to wrongfully confine
keeping in confinement person abducted
of a child to take property from it
of a woman to marry, or seduce her to illicit intercourse or to prostitution
ABETMENT—See also Conspiracy
definition of
if person abetted has a different intention or knowledge
of offence committed outside Malaysia
punishment
if act committed
if act not committed
when one act abetted and a different act done
ABETTING
commission of offence by public generally
ABETTOR
defined
if a public servant
liability of
act abetted different from that intended
when act is abetted and a different act done
when act committed with different intention
liability to cumulative punishment
present when offence committed
ABORTION

causing death in attempt to procure

ACT 278

Sections

317

362

364
367
365
368
369
366

107
110
108a

109-114
115-116
111

117

108
116

113
111
110
112
114

314



276 Laws of Malaysia ACT 278

References are to sections Sections

ABORTION—(cont.)

for causing—in ordinary cases 312

without woman’s consent 313

woman committing on herself 312
ABSCONDING

to avoid service or arrest 172
ABSENCE

of spouse for 7 years 494
ACCIDENT—See also General Exceptions

act done by, no offence 80
ACCOUNTS

falsification of 477A
ACT

commission of, by several persons 38

contrary to provisions of Code 2

cooperation by doing one of several 37

done by several persons with common intent 34

effect of, caused partly by, and partly by omission 36

explanation of 33

include illegal omissions 32

judicial 77-78

lawful, accident in doing of 80

likely to cause harm but done to prevent other harm 81

likely to spread infection 269-270

of child under 10 years of age 82

of person of unsound mind 84

rash 336-338

when done with criminal knowledge or intention 35
ACT OF INSUBORDINATION

abetment of 138
ACTS

worbps referring to, include illegal omissions 32



277 Pebah€otldlalaysia

References are to sections

ADULTERATION
of food, drink or drugs
ADVERTISEMENT
of obscene books
AFFIRMATION—See also Oath
solemn
AFFRAY—See also Riot
assaulting a public officer suppressing
explanation of
punishment
AGE
capability of committing offence—Ilimits of
child under 10 years of age
man and woman
AID—See also Abetment
in escape of prisoner of State or prisoner of war
AIR FORCE—See Armed Forces
AIRMAN—See Armed Forces
ALARM—See also Rumour
rumour to cause, to public
ALLEGIANCE
seducing officer, soldier, sailor or airman from
ALLY of Yang di-Pertuan Agong
offences against
ALTERATION
made in document, when forgery
of books, accounts, etc.
AMMUNITION
collection of, to wage war
ANIMAL
causing hurt or grievous hurt by means of
definition of

mischief of killing or maiming

ACT 374

Sections

272-275
292
51
152
159
160
82-83
6 llls. (a)

10

130

505

131

125-126

464
477A

122
324-326

47
428-429



278 Pebah€otldlalaysia

References are to sections
ANIMAL—(cont.)
motion in an, constituting force
motion in an, constituting theft
negligence to
ANNOYANCE—See also Insult
by drunken person
in criminal trespass
ANONYMOUS COMMUNICATION
criminal intimidation by
APPREHENSION
omission of, by public servant
resistance to lawful
ARBITRATOR
a public servant
ARMED FORCES
application to police forces of provisions relating to Armed Forces
assault on superior officer
deserter concealed on board vessel
desertion, abetment
false personation of
harbouring
insubordination, abetment of
mutiny
mutiny and desertion of
offences relating to
persons subject to law relating to discipline of
rumour causing mutiny in
wearing dress of
ARMS
collection of, to wage war
ASSAULT
definition of
house-trespass for committing
in attempt to commit wrongful confinement
lurking house-trespass or housebreaking for committing

mere words do not amount to

ACT 378

Sections

349
378
289

510
441

507

221-222, 225
224-225

21

1408
133-134
137

135

140

136

138
131-132

5

131-1408
139

505

140

122

351
452
357
455
351



279 Pebah€otldlalaysia

References are to sections
ASSAULT—(cont.)

on grave provocation
on public servant while suppressing riot
on superior officer
with intent
to commit theft on property
to dishonour
to outrage modesty of woman
ASSEMBLY
religious—disturbing of
to commit gang-robbery
unlawful
commanded to disperse
defined
force, application of
harbouring rioter
joining
joint liability
landowner—Iliability
member of
taking part in, for hire
ASSESSOR
false personation of
when “public servant”
ASSISTANCE
in concealment of property
in concealment of stolen property
omission to give—to public servant
to a prisoner of State or prisoner of war, in escaping
ATMOSPHERE
rendering noxious
ATTEMPT
to commit offences
to seduce officer from duty
BANK NOTES—See Currency Notes

ACT 379

Sections

358
152
133-134

356
355
354

296
402
141
145, 151
141
146
157
144-145
149
154
142
158

229
21

424

414

187
130

278

511
131



280 Pebah€otldlalaysia

References are to sections

BELIEVE
“reason to believe”—explanation of
BIGAMY
exception—absence of spouse for 7 years
punishment for offence of
with concealment of previous marriage
BILL OF EXCHANGE—See Security, Valuable Security and Document
BIRTH
causing death after
concealment of
prevention of
BONE
fracture or dislocation of
BOOKS
falsification of
sale, etc., of obscene
BOYS
enticing—under 14 years—Kkidnapping
BREACH of the Peace
circulating false report to cause
insult intended to provoke
BRIDGE
Mischief by injuring
BROTHELS
suppression of
BUILDING
mischief by fire or explosives to a
negligence with respect to repairing, etc.
theftina
BUOY
exhibition of false
mischief by destroying, moving, etc.
BURIAL PLACE
trespassing on
CALENDAR

Gregorian year or month

ACT 280
Sections
26
494

494
495

315
318
315

320

477A
292-293

361

505
504

431
373
436
288

380

281
433

297

49



281 Pebah€otldlalaysia

References are to sections

CANCELLING

documents with fraudulent intent
CAPITAL OFFENCE

false evidence to procure conviction lot
CATTLE—See Animal
CENSURE

by person in authority—no defamation
CEREMONIES

disturbing religious

of marriage—fraudulently
CERTIFICATE

issuing or signing a false

purporting to be made by public servant—forgery of

using as true—known to be false
CHARGE—See also False (Charge)

false, with intent to injure

CHEATING
by personation
defined
dishonestly inducing delivery of property
forgery for the purpose of
with knowledge that wrongful loss may be caused
punishment
CHEQUE—See Document
CHILD
abduction of
act committed by
under 10 years—no offence
above 10 years but under 12
causing death of quick unborn
causing to die after birth
concealment of birth of
exposure and abandonment of
offences relating to

preventing to be born

ACT 384

Sections

477

194

499

296-297
496

197
466
198

211

416, 419
415
420
468
418
417

369

82

83

316

315

318

317
315-318
315



282 Pebah€otldlalaysia

References are to sections

CHILD—(cont.)

taking or enticing away—from lawful guardianship

unborn—offences relating to

understanding, immature

with or without consent of guardian—act done to—for benefit
CLAIM

dishonest

making a fraudulent—to property to prevent its seizure

release of fraudulent

satisfaction of—causing hurt

causing grevious hurt

causing wrongful confinement

COHABITATION
inducing by deceit

COIN—See also Counterfeiting

altering appearance of

defined

delivery with knowledge of altered

diminishing weight or altering of

possession of altered
COMMITMENT

wrongful
COMMON INTENTION

acts done in furtherance of
COMMUNICATION

made in good faith
COMMUNICATION—See also Anonymous Communication

mischief by injuring
COMMUNITY

including in term “public”
COMPANY

included in term “person”
CONCEALING

a kidnapped person

a married woman for illicit intercourse

ACT 382

Sections

361
315-316
83

89, 92

209
207
424
330

331
348

493

249
230

251, 254
247
253
220
34
93
431
12

11

368
498



283 Pebah€otldlalaysia ACT 283

References are to sections Sections
CONCEALING—(cont.)
assisting in—of stolen property 414
offender
by offering gifts 214
by taking gifts 213
design to commit offence 118-120
CONCEALMENT
dishonest, of facts 415
fraudulent—of property 206, 421
of birth 318
wilful, or material fact 107
CONFESSION
to extort
by voluntarily causing hurt 330
by voluntarily causing grievous hurt 331
wrongful confinement to extort 348
CONFINEMENT
by person acting contrary to law 220
escape from—through negligence to public servant 223, 225A
for 3 or more days 343
for 10 or more days 344
for extortion or constraining to an illegal act 347
kidnapping or abduction for secret and wrongful 365
of kidnapped person 368
omission to keep in—by public servant 221
writ of liberation 345
wrongful 340
wrongful, in secret 346
wrongful—assault in attempting 357
CONNIVANCE
at hiring for unlawful assembly 150
CONSENT—See also General Exceptions
force used to person without consent is criminal force 350
given by persons of unsound mind or intoxication 90
given under fear or misconception 90
miscarriage caused without 313-314
of woman, to her miscarriage 314

sexual intercourse without—is rape 375



284 Pebah€otldlalaysia

References are to sections

CONSPIRACY—See also Abetment
criminal
defined
punishment
CONTRACT
to attend on helpless persons
CONVERSION
dishonestly—of property
CONVICTION
previous
COOPERATION

doing one of several acts constituting an offence

CORPORATION
included in term “person”
CORPOREAL PROPERTY—See Movable Property
CORPSE
offering indignity to human
CORROSIVE SUBSTANCE
causing hurt or grievous hurt by
COUNTERFEIT
explanation of
imitation of
seal, plate, etc.
COUNTERFEITING
coin
abetting commission of
delivery of
with knowledge
without knowledge
import or export of
instruments for
offences
possession of
currency notes

possession of

ACT 384

Sections

120A
1208

491

403-405

75

37-38

11

297

324, 326

28
28
472-473

236

240
241
238
235
243
243
489a
489c



285 Pebah€otldlalaysia

References are to sections
COUNTERFEITING—(cont.)
using as genuine
stamp
COUNTERFEIT device for authentication
COURT
absconding to avoid summons, etc.
definition of
forging record or proceedings of
interrupting proceedings of
neglecting to attend when ordered by
not producing document in
preventing service, etc., of summons
report of proceedings—yprivileged
COURT MARTIAL
trial before—a judicial proceeding
CRIMINAL ACT—See Act
CRIMINAL
breach of trust
defined
punishments
by carrier, etc.
by clerk or servant
by public servant or agent
force
on grave provocation
punishments
to commit theft on property
to deter public servant from discharge of duty
to dishonour a person
toward a woman to outrage her modesty
wrongfully confine a person
intimidation
by anonymous communication
punishment
misappropriation
dishonest misappropriation of property
for a time only
of deceased person

of property

ACT 288

Sections

4898
255
475-476

172

20
466
228
174
175
173
499

193

405
406
407
408
409
349-350
358
352-358
356
353
355
354
357

507
506-507

403
403
404
403



286 Pebah€otldlalaysia

References are to sections

CRIMINAL—(cont.)
when a finder of property commits
trespass
defined
punishment
CRIMINAL CONSPIRACY—See Conspiracy
CULPABLE HOMICIDE
attempt to commit
by wrongfully causing death of person
defined
is not murder
punishment
CURRENCY NOTES
forging
possession of
forged
instruments for forging
using as genuine forged or counterfeit
CUSTODY, Lawful
enticing
female child under 16 years from
male child under 14 years from
person of unsound mind from
escape from—by a prisoner of State or prisoner of war
or attempt to
suffering of, by a public servant
harbouring person in
kidnapping from
CUTTING
causing hurt or grievous hurt by instrument for
DAMAGE
to body, mind, reputation, or property in cheating
to place of worship
to property, in mischief
DANGER
to life or safety
to life or safety by hurt
to life or safety by grievous hurt

ACT 288

Sections

403

441
447

308

301
299-300

300
304, 308

489a

489c
4890
4898

361

130
224-225
222-223
216
361

324, 326

415
295
425

336
337
338



287 Pebah€otldlalaysia

References are to sections

DANGER—(cont.)
to public road by omission to take order with property
DEAD Body
of a child, concealment of
DEATH—See also Punishments
by rash and negligent act
definition of
right to private defence when extends to
DEBT
dishonestly or fraudulently, preventing realisation of
DECENCY
outrages on
DECLARATION—See also Oath
making a false—which is receivable as evidence
using a false—knowing it to be false
DECREE

fraudulently suffering or obtaining issue or execution of—for sum or property
not due

DEED
fraudulent or dishonest execution of
DEFAMATION
defined
punishment
DEFAMATORY Matter
DEFENCE—See also Private Defence
of intoxication
DEFINITION
of offence subject to Exceptions
DEFRAUD
intention to
DEPREDATION
committing—on territories of power in alliance with Yang di-Pertuan Agong
receiving property, taken by
DESERTER

harbouring

ACT 384

Sections

283

318

304A

46

100, 103

422

377p

199
200

208, 210

423
499
500

501-502

85-86

25

126
127

136-137



288 Pebah€otldlalaysia

References are to sections

DESERTION
abetment
punishment of officers, soldiers and airmen in the Armed Forces not affected
DISAPPEARANCE
causing—of evidence to screen offender
DISEASE
disobedience to quarantine rule
infection of, by negligent act
DISHONEST—See also Criminal (Misappropriation)
concealment of facts
DISHONESTLY
breaking open receptacle
explanation of
inducing to deliver
property, etc.
property by cheating, etc.
making a false claim
preventing realisation of debt or demand

receiving stolen

property
property in commission of gang-robbery
DISOBEDIENCE
of direction of law by public servant
to lawful order
to quarantine rule
DIVINE DISPLEASURE
rendering a person an object of
DOCUMENT—See also Forgery
bill of exchange
counterfeit device for authenticating
definition of
destruction of, to prevent evidence
fabricating false statement
forged
defined

using as genuine

ACT 288

Sections

135

201

271
269-270

415

461-462
24

415
420
209
422

411
412

166, 217
188
271

508

29-30
475-476
29

204

192

470
471



289 Pebah€otldlalaysia

References are to sections

DOCUMENT—See also Forgery—(cont.)
using as genuine forged currency notes
fraudulent cancellation of valuable
incorrect framing, by public servant
making false
omission to produce
removal of stamp from
testamentary
valuable security
DRAINAGE
mischief by causing obstruction to
DRINK
adulterating, intended for sale
sale of noxious
DRIVING
rash
DRUGS
adulteration and sale of adulterated
DRUNKEN Person
misconduct in a public place by
EFFECT
caused partly by act, and partly by omission
EMASCULATION
is grievous hurt
ENTICING
married woman

minor
ESCAPE

making or attempting to make—from lawful custody

negligently suffering—of person charged or convicted

of offender from custody

of prisoner of war, etc.

public servant intentionally suffering—of person accused or under sentence

EVIDENCE—See also False
causing disappearance of or production of

destruction of document to prevent its use

ACT 389

Sections

4898
477
167
464
175
261

31
30

432

272
273

279

275-276

510

36

320

498
361

224
223
216
128-130
221, 222

201
204



290 Pebah€otldlalaysia

References are to sections
EXCEPTION—See also General Exceptions
definitions to be subject to general
EXPLANATION
general
EXPLOSIVE Substance
mischief by means of
mischief by, with intent to destroy a building, etc.
negligence with respect to
EXTORTION
by putting persons in fear of death or grievous hurt
by putting persons in fear of injury
by threat of accusation of offence
defined
property transferred by
punishment
when it amounts to robbery
EXTRATERRITORIAL Offences
FACE
permanent disfiguration of
FACT
mistake of
FALSE
charge of offence
declaration
evidence
fabricating
giving
punishment
using evidence known to be false
to procure conviction of capital offence
exhibition of, lights, marks or buoys
information
issuing or signing certificate
personation

statement on oath

ACT 290

Sections

6-52

435
436
286

386-387
385
388-389
383
410
384

390

4

320

76,79

211
199-200

192, 194-195
191, 193

193

196

194-195

281

177, 182, 203
197-198

205

181



291 Pebah€otldlalaysia

References are to sections

FALSIFICATION
of accounts by clerk, officer or servant
FEMALE—See Gender, Woman
FIRE
causing hurt or grievous hurt by, or heated substance
mischief by means of
negligent conduct with respect to
threat to cause destruction by
with intent to destroy a building, etc.
FOOD
adulterating, intended for sale
selling, etc., noxious
FORCE—See also Criminal (Force)
acts done under compulsion
application of, by unlawful assembly
as an element in abduction
criminal
used to woman for illicit intercourse
use of, defined
FORFEITURE
fraudulently removing, etc., property to avoid
of property improperly purchased by a public servant
public servant disobeying law, to screen property from
public servant framing incorrect record, etc., to screen property from
receiving or claiming property to avoid
FORGED
document
defined
using as genuine
security
possession of
FORGERY
defined
for purpose of
cheating
harming reputation

of currency notes, etc.

ACT 394

Sections

477A

324, 326
435
285
506
436

272
273

94
146
362
349
366

349

206
169
217
218
207

470
47
474
463
468

469
489



292

References are to sections

FORGERY—(cont.)
of record of Court
of valuable security or will

punishment

using counterfeit seal, plate, etc., to commit

FRACTURE
of bone, etc.
FRAUDULENT
cancellation of will, etc.
claimin a Court
claim to property
concealment of property
deed
delivery of counterfeit coin
meaning of
removal
of concealment of property
of property
suffering a decree for a sum not due
FRAUDULENTLY
explanation of
inducing to deliver property, etc.
obtaining a decree for sum not due
preventing realisation of debt
FUNERAL CEREMONIES
disturbance to performance of
FUNERAL RITES
disturbance of
GAIN
wrongful, definition of
GANG—See also Robbers
of thieves, members of
robbers, harbouring
robbery
assembling to commit
defined

dishonestly receiving property in commission of

Pebah€otldlalaysia

ACT 392

Sections

466

467

465
472473

320

477
209
207
206
423
240

25

421, 424
206
208

25
415
210
422
297
297

23

401
216A

402
391
412



293 Pebah€otldlalaysia ACT 293

References are to sections Sections

GANG—See also Robbers—(cont.)
making preparations to commit 399
punishment 395
punishment for membership 400
with murder 396

GARB of public servant

wearing of 171

GARB of sailor, soldier or airman

wearing at 140
GENDER
meaning of 8
GENERAL EXCEPTIONS—See also Exception
accident 80
consent 87-92
intoxication 85-86
judicial act 77-78
mistake
of fact 76,79
of law 76-79
prevention of other harm 81
private defence 96-106
slight harm 95
tender age 82-83
threats 94
unsound mind 84
GESTURE
an insult to modesty of a person 509
making a—to wound religious feelings of another 298
when amounts to an assault 351
GIFT
taking, to recover stolen property 215
GOOD FAITH
acts done in—under orders of Court 78
communication made in 93
harm done in—without criminal intent 79
for benefit of person without consent 92

meaning of 52
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References are to sections
GOVERNMENT
definition of

GRATIFICATION
abetment by public servant
by public servant
explanation
taking, for influencing public servant
GRIEVOUS HURT
abduction in order to subject to
act done by consent not intended or known to be likely to cause death, or
causing, by act which endangers life, etc.
defined
kidnapping in order to subject to
punishment
voluntarily causing
by dangerous weapons
to compel restoration of property
to deter servant from duty
to extort confession

to extort property or to constrain to an illegal act

GUARDIAN

act done to child or lunatic with consent of
HARBOURING

deserter

defined

offender

prisoner of war, etc.

rioter

robbers

husband or wife

enemies of the Yang di-Pertuan Agong
HARM

act likely to cause

act causing slight

caused in body, mind, reputation or property, in cheating

to innocent person

ACT 394

Sections

17

164
161
161
162-163

367

87
338
320
367
325
322
326
331
333
331
329

89

136-137

130a, 140A

212, 216, 216A

130

157

216aA

136, 212, 216, 216A
125A

81
95
415
106
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References are to sections Sections
HARM—(cont.)
to reputation, forgery for 469
to reputation, in defamation 499
when right of private defence extends to causing 101
HOSTAGE-TAKING 374a
HOUSEBREAKING
defined 445
lurking
after preparation for causing hurt 455
grievous hurt while committing 459
persons jointly concerned in 460
punishment 453
subsequent offences 457A
punishment 453
HOUSE-TRESPASS
after preparation made for causing hurt 452
defined 442
lurking
defined 443
punishment 448-453
to commit offence
punishable with death 449
punishable with imprisonment for life 450
punishable with imprisonment 451
HURT
by means of poison, etc. 328
causing, by act which endangers life, etc. 337
defined 319
grievous 320
to commit, in order to commit theft 382
voluntarily causing 321
by dangerous weapons 324
on provocation 334
to compel restoration of property 330

to constrain to an illegal act 327
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References are to sections

References are to sections

HURT—(cont.)
to deter public servant from his duty
to extort confession
to extort property
INCEST
defined
punishment
IGNORANCE of law—See Mistake (of Law)
ILLEGAL
defined
order by a public servant
thing giving occasion to riot
ILLEGAL ACT
to constrain to an, causing hurt for
to constrain to an, causing grievous hurt for
to constrain to an, causing wrongful confinement for
INFANTICIDE
Punishment
INFECTION of Disease
negligent act likely to spread
INFORMATION—See also False (Information)
false
intentional omission to give
omission to give
INJURY
definition of
threat of
of an offence in order to commit extortion
to private person
to public servant
INSTIGATION—See Abetment
INSUBORDINATION
abetment of act of
INSULT
to public servant in a stage of a judicial proceeding
to the modesty of a person

to the religion of any person

ACT 298

Sections

Sections

332
330
327

376A
3768

43
219
153

327

329
347
309a
3098

269-270
177
202
176
44
385
190
189
138
228

509
295
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References are to sections

INSURRECTION
joining an, against the Yang di-Pertuan Agong
INTENTION
act done in good faith without criminal
common
criminal
INTOXICATION
consent given by person suffering from
when a defence
INTERPRETATION—See Interpretation of this Chapter
IRRIGATION
mischief by injury to works of
JOINT LIABILITY
JUDGE
act of—when no offence
definition
is a “public servant”
JUDGMENT
act pursuant to
when doubtful of which of several offences a person is guilty
JUDICIAL ACT
JUDICIAL PROCEEDING
insulting and interrupting public servant in any stage of
public servant corruptly making report, etc., in
JUROR
is a “public servant”
personation of
JURYMAN
when a “public servant”
KIDNAPPING
child under 10 years
defined
from lawful custody
from Malaysia

in order to compel a woman to marriage, etc.

References are to sections

ACT 394

Sections

121

81
34
35
85-86
90
85
130a

430
34-35

77
19
21

78
72
77-78

228
219

21
229

21

369
359-361
361
360

366

Sections
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References are to sections

KIDNAPPING—(cont.)
in order to murder
in order to subject to grievous hurt, slavery, etc.
in order to wrongfully confine
with a view to wrongfully conceal or keep in confinement
KNOWLEDGE
criminal
LABOUR
unlawful compulsory
LANDMARK
mischief by destroying or moving
LANDOWNER
liability of, for unlawful assembly
LAW
certain laws not to be affected by
mistake of
LEGALLY bound todo
definition of
LIFE
causing hurt or grievous hurt by act endangering—or personal safety of others
definition of
rash or negligent act endangering—or personal safety of others
LIGHTS
exhibiting false
mischief by destroying, etc.
LIGHTHOUSE
mischief by destroying, moving or rendering less useful
LIMIT of punishment
when offence is made up of several offences
LOSS
wrongful, definition of
LUNATIC
cannot “consent”
offences committed by
right of defence against acts of

taking or enticing away—from lawful guardian

ACT 298

Sections

364
367
365
368

35
374

434

154

76

43
337-338
45

336

281, 433
433

433
71
23
90
84

98
361
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References are to sections

MACHINERY

for counterfeiting currency notes
negligent or rash act with respect to
MAGISTRATE
when a “judge”
MAN
definition of
MAP or PLAN—See Document
MARRIAGE
bigamy
causing cohabitation by deceitfully inducing a belief of lawful
forging register of
kidnapping or abducting a woman to compel her to
with concealment of former
MARRIED WOMAN
enticing away
kidnapping or abducting
MEASURE—See also Weights and Measures
fraudulent use of
MEDICINE
adulteration of and sale of adulterated
sale of—as different medicine
MEMBER OF PARLIAMENT OR LEGISLATIVE ASSEMBLY
coercing
MIND—See also Unsound Mind
damage to, in cheating
unsound, act of person of
MINOR
consent of—in rape
kidnapping a—from lawful custody
MISCARRIAGE
causing
causing, without woman’s consent
death caused by
MISCHIEF

affecting railway engine, train, etc.

ACT 299

Sections

489p
287

19 llIs. (a)
10
494
493
466
366

495

498
366

265

274-275
276

124

415
84

375
361

312
313

314

430A
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References are to sections Sections
References are to sections Sections
MISCHIEF—(cont.)
causing inundation or obstruction to drainage 432
committed during disturbances after preparation made for causing death or hurt 440
committing, and causing damage 427
defined 425
destroying landmark 434
destroying light, etc. 433
injuring irrigation works 430
injuring public road, bridge or river 431
injuring telegraph cable, wire, etc. 431a
killing or maiming animal 428-429
publication or circulation of statements conducing to 505
punishment for 426
using fire or explosive substance 435
with intent to destroy a vessel 437
with intent to destroy a vessel by fire or explosive substance 438
MISCONDUCT

in a public place by drunken person 510

MISFORTUNE—See also Accident

act done by—when no offence 80
MISREPRESENTATION

wilful, of material fact 107
MISTAKE

of fact 76,79

of law 76, 79
MODESTY

insulting—of a person 509

outraging—of a person 354
MONTH

explanation of 49
MOVABLE PROPERTY

definition of 22
MURDER

attempt to 307

defined 300

kidnapping or abducting in order to 364
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References are to sections
MURDER—(cont.)

punishment
punishment for culpable homicide not amounting to

with gang-robbery

MUTINY
abetting
circulating false report with intent to excite—in the Armed Forces
punishment of officers, soldiers and airmen in the Armed Forces
NAVIGATION
carrying passengers in an unsafe vessel
danger or obstruction in
endangering, by removing lights, buoys, etc.
exhibiting false light, mark or buoy, to mislead
injuring, by mischief
rash or negligent
NAVY—See Armed Forces
NEGLIGENCE
causing death by
conduct
with animals
with explosive substance
with fire, etc.
with machinery
with poisonous substance
with repairing buildings
in allowing a prisoner of State or prisoner of war to escape
rash driving or riding
rash navigation of vessel
NON-ATTENDANCE
on order of public servant
NOTICE
disobedience to attend in answer to
NUISANCE
continuance of
public
NUMBER
definition of

ACT 304

Sections

302
304
396

131-132
505
5

282
283
433
281
431
280

304A

289
286
285
287
284
288
129
279
280

174

174
268-291
291
268, 290
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References are to sections
OATH—See also Affirmation
definition of
giving false evidence
refusal to take
OBSCENE
books sale of
songs
OBSTRUCTING
a public way or line of navigation
public servant in discharge of his duty
OFFENCE
accident in doing a lawful act
act to which a person is compelled by threats
act causing slight harm
act likely to cause harm, but done to prevent other harm
act of child under ten years of age
act of child above ten, but under 12, and of immature understanding
communication made in good faith
cooperation in committing
definition of, to be subject to exceptions

done by consent, not intended or known to be likely to cause death or
grievous hurt

done for benefit of child or insane person, by or by consent of guardian

done for the benefit of a person without consent

extraterritorial offences

intoxicated persons

limit of punishment of, which is made up of several parts

meaning of

mistake of fact

mistake of law

not intended to cause death done by consent for benefit of a person

penalty where none other provided

several persons concerned in one act—guilty of different offences
OFFENDER

harbouring

offering gifts to screen

taking gifts to screen

ACT 302

Sections

51
191
178-180

292-293
294

283
152, 186

80
94
95
81
82
83
93
37

87

89
92

85, 86
71

40

76

76

88
2258

38

212,216
214
213



303

References are to sections

OMISSION—See also Act

contrary to provisions of Code—liable to punishment

effect of, caused partly by
intentional
to apprehend
to give information
to give information
to produce document
ORDER
act done pursuant to
by a public servant, disobedience of
by a public servant, failure to attend
public servant corruptly making an
PERSON
explanation of
PERSONATION
cheating by
false—in a suit
of juror or assessor
of public servant
wearing grab of public servant, etc.
PLACE of Assembly
defiling
PLAN—See Document
POISON

administration of—with intent to cause hurt or grievous hurt

attempt to murder by

giving to animal, for mischief

negligent conduct with respect to
POSSESSION

meaning of

of property by a person through wife, clerk, etc.

POWER of Attorney—See Document
PRISONER of War
aiding escape of, etc.

allowing escape of

Pebah€otldlalaysia

ACT 308

Sections

36

221-222, 225A
202

176, 202

175

78
188
174

219

11

416
205
229
170
171

295

326, 328
307
428-429
284

27

27

130
128-130
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References are to sections

PRIVATE DEFENCE

act against which there is no right of

commencement and continuance

extent to

harm to innocent person

of property

right of

when right extends to causing any harm other than death
PRIVATE PERSON

threat of injury to
PROCEEDING

judicial, intentional insult or interruption

of a Court, forgery of

of a Count, report of

PROCESS—See also Summons

absconding to avoid or prevent service of, non-attendance in obedience to

PROCLAMATION
failure to attend, in answer to a
PROMOTING
hiring for unlawful assembly
PROPERTY—See also Fraudulent and Stolen Property
assault to commit theft of
cheating and dishonestly inducing delivery of
dishonest misappropriation of
dishonest misappropriation of property of deceased person
fraudulent
claim to
removal of
removal or concealment of
illegal purchase or bid
in possession of wife, clerk or servant
movable
definition of
kidnapping child under 10 years to steal
resistance to lawful taking of

right of private defence of

ACT 304

Sections

99

102, 105

99-100

106

103

97-99
101

190

228
466
499

172,174

174

150

356
420
403
404

207

421, 424
206

185

27

22
369
183
103
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References are to sections
PROPERTY—See also Fraudulent and Stolen Property—(cont.)
stolen, recovery of
by offering gift
by taking gift
stolen
to compel restoration of
by voluntarily causing hurt
by voluntarily causing grievous hurt
obstruction to lawful sale of
wrongful confinement
for extorting
for restoration of
PROSTITUTION
exploiting any person
person living on trading
soliciting for
PROVOCATION
assault or criminal force on grave
assaulting or using criminal force otherwise than on grave
assaulting or using criminal force with intent to dishonour a person
causing hurt or grievous hurt on grave and sudden
given by insult
when—reduces murder to culpable homicide
PUBLIC
abetting commission of offence
explanation of
PUBLIC NUISANCE—See also Nuisance
defined
punishments
PUBLIC SERVANT
defined
offences against
by voluntarily causing
hurt
grievous hurt

deter from discharge of duty by using criminal force
disobedience of lawful order

false information or statement to

ACT 308

Sections

214
215
410

330
331
184

347
348

372
372A
3728

358
352
355
334-335
504

300

117
12

268
290-291

21

332

333

353

174,188
177,181-182
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References are to sections Sections

PUBLIC SERVANT—(cont.)
intentional insult or interruption to
obstructing
omission to
assist
give information
personation of
refusing
to answer
to sign statement
to take oath
resistance to lawful taking of property by
threat of injury to
wearing garb of
offences by
accepting gratification
concealing a design to commit offence
criminal breach of trust
disobeying direction of law
framing incorrect
document
record, etc.
making order, etc., contrary to law
obtaining valuable thing
omitting to apprehend
suffering escape from custody
taking gratification to influence
unlawfully
buying or bidding for property
engaging in trade, etc.
PUBLIC WAY
danger or obstructing in
rash or negligent driving or riding
PUNISHMENTS
cumulative—Iliability to
for every act or omission committed
beyond Malaysia
within Malaysia

228
186

187
175-176
170

179
180
178
183
189
171

161, 164
119
409
166, 217

167,218

218

219

165

221-222, 225A
223, 225A
162-163

169
168-169

283
279

112
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References are to sections

PUNISHMENTS—(cont.)
for mutiny and desertion
for offence, where none provided
of person
convicted, after a previous conviction
guilty of one of several offences
several offences, limits of
violation of condition of remission
PURCHASE
of property—illegal
of property by public servant
QUARANTINE
disobedience of rules of
RAILWAY
mischief affecting engine
RAPE
defined
punishment
RASH and negligent act
causing death by
endangering life or personal safety of others
in dealing with explosive substance
in dealing with fire
in dealing with machinery
in dealing with poison
in driving or riding
in navigating a vessel
with respect to animal
with respect to pulling down or repairing buildings
REASON TO BELIEVE
explanation of
RECEIVING
a person as a slave
counterfeit currency note
property taken by war, etc.

stolen property

ACT 304

Sections

2258

75
71-72
71-72

227

185
169

271

430a

375
376

304a
336-337
286
285
287
284
279
280
289
288

26

370
4898
127
411-412
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References are to sections Sections

RELIGION—See also Divine Displeasure

causing disharmony, disunity, feelings of enmity, hatred or ill will, between

persons or groups of persons professing the same or different religions 298A

defiling place of worship 295

prejudicing the maintenance of harmony or unity on grounds of religion 298A
RELIGIOUS

assembly—disturbing 296

ceremony—disturbance of 296

feelings—intent to insult 298

worship—disturbance of 296
REMISSION

of punishment—violating condition of 227
REMUNERATION

illegal 161
RESERVOIR

fouling water of 277
RESISTANCE

to the execution by law or legal process 141

to the recapture of prisoner of State or war 130

to the taking of property by a public servant 183
RESTRAINT

Wrongful

defined 339
punishment 341

RETAINING

stolen property 412

stolen property, preparation to cause death, hurt or restraint 382
REWARD

acceptance of, as a bribe 161
RIDING

rash—on public way 279
RIOT

armed with weapons or missiles 148

causing—by disobeying orders of a public servant 188

defined 146
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References are to sections

RIOT—(cont.)
liability of person benefitted by
provoking
punishment
suppression of
RIOTER
harbouring
RIVER
mischief by injury to
ROAD
mischief by injury to
rash driving or riding on
ROBBERS
harbouring
ROBBERY
attempted
defined
property transferred by
punishments
voluntarily causing hurt in committing
when
armed or with attempt to cause death or grievous hurt
extortion is
theft is
RUMOUR
circulation of a false
SALE
a minor for the purpose of prostitution
a person as a slave
adulterated drug
by public servant, obstruction at a
illegal bid at a
noxious food and drink

obscene books, etc.

ACT 309

Sections

155-156

153

147-148
152

157

431

431
279

216A

393
390
410
392-394, 397
394

397
390
390

505

372
370
275-276
184
185
272,273
292, 293
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References are to sections

SCREENING
offender

by accepting consideration for

by giving false information for the purpose of

offering consideration for
SECRET
burying or disposal of a dead child
kidnapping for confinement in
wrongful confinement in
SECTION
explanation of
SECURITY
valuable—definition of
SEDUCTION
of officer, soldier, sailor or airman
SERVICE of Summons—See Summons
SEVERAL OFFENCES
limit of punishment of
SIGN
a false certificate
a false deed or instrument
a false document
SLAVERY
buying or disposing of a slaves
habitual dealing in slaves
kidnapping or abducting in order to subject to
SOLDIER—See Armed Forces
SONGS
Obscene
SPRING—See Water
STAMP
counterfeit
sale of
using as genuine
rasure of cancellation mark on

Government, counterfeiting

ACT 310

Sections

213
201
214

318

365
346
50

30

131

71

197
423
464

370
371
367

294

258-260
260
263
255
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STAMP—(cont.)

instrument for counterfeiting, marking, etc.

possession of counterfeit
removal from document
using already used

STATEMENT
conducing to public mischief

false, on oath
refusing to sign

STOLEN PROPERTY
assisting in concealment of
defined
dishonestly

receiving, etc.

receiving in commission of gang-robbery

habitually dealing in

taking gift to help to recover
SUICIDE

abetment of

attempting
SUMMONS

disobedience to lawful order

preventing service of

to avoid service
TELEGRAPH

mischief by injury to
TENDER AGE
TERRORISM

interpretation

offences

TESTAMENTARY DOCUMENT—See Will

THEFT

by clerk, or servant of property in possession of master

causing death or hurt in order to commit

defined
in dwelling house, etc.

property transferred by

running vessel ashore to commit theft

subsequent offence of

when construed as robbery
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References are to sections

ACT 314

Sections

256-257
259
261

262

505
181
180

414
410

411
412
413
215

305-306
309

174
173
172

431A
82

130B
130C-130T

381
382
378
380
410
439
382a
390
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References are to sections
THIEVES
punishment for belonging to a gang of
THREAT
TRAIN
mischief affecting
TRESPASS—See Criminal (Trespass), House-Trespass
Trust—See Criminal (Breach of Trust)
UNDERSTANDING
insufficient
UNNATURAL OFFENCES
buggery with an animal
carnal intercourse against order of nature
punishment
without consent, etc.
inciting child—act of gross indecency
outrages on decency
UNSOUND MIND
act of person of
consent of guardian
VALUABLE SECURITY—See also Security
burning a, is mischief
definition of
delivery of—where extortion
forging a
procuring the making, etc., of—by cheating
wrongful confinement to extort, or compel its restoration
VEHICLE
rash driving or riding
VESSEL
conveyance in overloaded or unsafe
definition of
deserter concealed
mischief
by fire or any explosive substance
with intent to destroy
rash or negligent navigation

running ashore to commit theft, etc.

ACT 312

Sections

401
94

430A

83

377
377A
3778
377c
377e
377p

84
89-90

425

30

383

467

420
347-348

279

282
48
137

438
437
280
439
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References are to sections

VIOLENCE
in lawful assembly amounts to rioting
VOLUNTARILY
defined
VOLUNTARILY CAUSING HURT
defined
WAR
collecting arms, etc., against the Yang di-Pertuan Agong
concealing design to wage
prisoner of—escape
receiving property, taken by
waging
against the Yang di-Pertuan Agong, etc.
against power in alliance with the Yang di-Pertuan Agong
WATER
fouling or corrupting
mischief by interference with
WEIGHTS AND MEASURES
fraudulent use of
making or selling
possession of false
WIFE
enticing away, of another
harbouring husband, commits no offence
WILL
alteration of a, is forgery
denotes any testamentary document
forgery of
fraudulent cancellation or destruction of
sexual intercourse against—is rape
WOMAN
assaulting or using force to—with intent to outrage her modesty
causing death of—by act intended to cause miscarriage
causing miscarriage of—with or without consent
definition of
enticing or taking away or detaining with criminal intent a married
kidnapping a—from lawful guardianship
kidnapping or abducting a—to compel marriage or her being seduced

word or gesture or act intended to insult the modesty of a

ACT 313

Sections

146

39

322

122
123
128-130
127

121
125-127

277
430, 432

264-265
267
266

498
136, 212, 216

464
31
467
477
375

354

314
312-313
10

498

361

366

509
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References are to sections Sections
WORSHIP
disturbing an assembly performing religious 296
house-trespass in a place of 442
injuring or defiling a place of 295
mischief by destroying a place of—by fire 436
trespass in place of 297
WRONGFUL GAIN
definition of 23

YANG DI-PERTUAN AGONG, RULERS AND YANG DI-PERTUA NEGERI

ally, of offences against 125-126

concealing design to wage war 123

offences against 121-123

offences against authority of 1218

waging war against, etc. 121

harbouring enemies of 125a
YEAR

definition of 49
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